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The Regulation of Motor Carrier Rates By 
The Interstate Commerce Commission* 


By Erwe J. Zou, JR., 
Attorney, Illinois Central System. 


MintmuM WEIGHTS 


An interesting phase of the Commission’s regulation of motor- 
carrier rates has been that dealing with minimum weights. 

In establishing their initial rates on April 1, 1936, motor carriers 
wed the rail rates and minimum weights as guides, and thus were 
brought into existence so-called ‘‘volume’’ rates, which have been de- 
sribed by the Commission as follows : 


“A volume minimum is distinguished from a truckload minimum in that the 
volume rate applies when a shipper tenders the volume minimum weight of a com- 
modity for transportation at one time, even though it may exceed the carrying 
capacity of the largest vehicle available and must transported in two or more 
vehicles, whereas a truckload minimum is generally understood to be the quantity 
which a carrier can transport in a single vehicle.” 1 


Such volume minima have consistently been condemned by the Com- 
nission in its regulation of railroads,2 but the Commission, when the 
question first came before it, declined to condemn volume minima main- 
tained by motor carriers. Such minimum weights are today one of the 
outstanding features of the country’s system of motor-carrier rates. 

In Commodities over Tidewater Exp. Lines, Inc., 2 MCC 356, a 
notor carrier proposed reductions in its truckload minimum weights 
from 20,000 pounds to 15,000 pounds, claiming that its trucks did not 
have a capacity of 20,000 pounds and pointing out that state gross 
weight laws limited loads as a practical matter to 15,000 pounds. Divis- 
ion 5 found the reduction not unlawful, saying (p. 360) : 


“We have held that rail carriers should not establish a minimum weight in excess 
of the capacity of their equipment and that it is their duty to establish a minimum 
weight that can be loaded into the equipment furnished. It may seem proper that 
ach principles also should be established for application to carriers by motor vehicle, 

t, upon the present record and in view of the circumstances above re- 
lated, we do not feel warranted in attempting to make a definite determination of 
this matter here, particularly as such determination would create a far-reaching 
mo for general application and is not necessary to the disposal of this pro- 


*This is the second part of a paper based on a review of volumes 1-25 of the 
Commission’s Motor Carrier Cases and on such decisions in the Interstate Com- 
— Commission Reports as involve issues under the Motor Carrier Act. The 

part appeared in the March Journat. 

» Stoves, Alabama and Tennessee to Interstate Points, 4 MCC 641, 643 n. 
che Arvey Corp. v. Erie R. R., 222 ICC 685, 686: “It is unreasonable to exact 

ges on a commodity based on carload minimum weights to which the cars can- 
. loaded.” Amundson v. A. E. W. Ry. Co., 223 ICC 187. Recently, however, 

multiple-car rail rate has received Commission-approval. See Molasses From New 
Orleans, La., to Peoria and Pekin, Ill., 235 1CC 485, decided December 4, 1939. 


- = 
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A definite determination was also postponed in Stoves, Alabama anj 
Tennessee to Interstate Points, 4 MCC 641. 

However, in Mid-Western Motor Freight Tariff Bureau, Ine,, », 
Eichholz, 4 MCC 755, Division 5, in prescribing for the participating 
members of an agency tariff a level of rates higher than that previously 


maintained, put the stamp of its approval on volume minimum weighty 
(pp. 777-778) : 


“The minimum rates on other than less-than-truckload and any-quantity shipments 
which we prescribe herein will be made subject to the minimum weights now main 
tained in connection with defendants’ class rates, but not to onmed 20,000 

and shall apply where the minimum weight is tendered by a shipper for transports. 
tion regardless of the ability or inability of the carrier to load the minimum weight 
in any single piece of equipmeft in which it may be transported.” 


The Commission’s approval of minimum weights in excess of the 
capacity of the equipment used was apparently given as the only prac. 
tical solution of the problem. It would not be practicable for the 
minimum weight to be based on the weight which could be loaded in th 
vehicles in which the shipments are actually transported, since— 


“* * * the carriers which operate the larger vehicles would be placed at a disad- 
vantage, because shippers would have available to them lower minimum weights 
at no increase in the rate over the routes of carriers which operate smaller vehicles.”! 


Nor would it be practicable for rates to vary with the capacity of the 
vehicle used to transport the shipment, the lower rates to apply on ship- 


ments moving in the larger vehicles, beeause— 


“* * * such a basis would place those carriers operating trucks of the smaller 
capacities at an undue disadvantage through the diversion of truckload traffic to 


carriers * * * which operate vehicles of larger capacity and could accord the lower 
rates.”5 


In other words, while some uniformity in minimum weights is essential 
to avoid prejudice and discrimination, yet motor-carrier equipment 
differs so in capacity that no one minimum is adapted to all carries. 
Under the circumstances, the Commission has had to approve and t 
prescribe as a minimum the quantity which on the average could 
transported in one vehicle of the type generally operated by the motor 
carriers involved. 

Minimum weights exceeding the capacity of the vehicles in genera 
use were disapproved in New England Motor Carrier Rates, 21 MCC 373. 
That case involved among other things the lawfulness of a proposal 
establish commodity rates on soap and related articles, subject toé 
minimum weight of 36,000 pounds. The proposal was not approved. 
Division 5 saying (pp. 396, 397) : 


any lawfulness or propriety of such a volume minimum is not here in issue. 

(p. n. 

4 Mid-Western Motor Freight Tariff Bureau, Inc., v. Eichbolz, 4 MCC 755, 7. 
8 Ibid. In Paper Boxes from Obio Points to Winston-Salem, N. C., 24 MO 

208, 211, Division 5 said: “We have heretofore disapproved the maintenance by 

motor carriers of varying minima which appl in connection with the same rate, 0 

which vary according to the size or type of the equipment used.” 


—— 


“Howev 
could n 
road m 
minimu 
transpo! 
by com 

“: 1 


pounds 


Tl 
rier’s ¢ 
accord 
MCC : 


nectior 





APRIL, 1941 581 





“However, petitioner’s witness testified that 36,000 pounds of these commodities 
could not be transported in one vehicle of the capacity generally used in over-the- 
road movements. We are of the opinion that motor carriers should not establish 
minimum weights which exceed the capacity of the equipment ordinarily used in their 
transportation. Ten-ton trucks are the largest generally used in the treated territory 
by common carriers of general commodities. said 


“* * * We shall prescribe the rates sought providing for a minimum of 20,000 
pounds in connection with the truckload rates.”"6 


The existence of minimum weights exceeding the capacity of a car- 
rier’s equipment is a possible avenue to discriminations and rebates, and 
accordingly in Peanut Butter From Montgomery, Ala., to Georgia, 22 
MCC 375, Division 2 prescribed restrictions on rates applying in con- 
nection with volume minimum weights (p. 378) : 


“We have not condemned the minimum weights of motor carriers which can only be 
transported in more than one vehicle. Yet we believe that all rates subject to a 
minimum weight should be restricted to apply only when the shipments which equal 
or exceed the minimum weight are actually tendered to the carrier for transportation 
from one shipper and are transported from the point of origin in | day and on one 
bill of lading, subject, of course, to any tariff provision allowing split Ey, or 
partial loading in transit. This view is in consonance with Carpets and Carpeting 
from Official to Southern pte’ 237 1. C. C. 651. 

“A minimum of 12,000 pounds of peanut butter can be loaded in the vehicles 


pany used for intercity transportation between the points herein. What we 
Vi 


e said concerning the transportation of commodities at rates subject to minima 
exceeding the capacities of vehicles generally used applies with equal or greater force 
to the transportation of shipments at rates subject to a minimum which can be 
loaded in a single vehicle, such as rates on peanut butter subject to a minimum 
of 12,000 pounds.” 


___A converse of the principle enunciated in these cases has also been 
indicated by the Commission, namely, that a truckload minimum weight 
should not be materially lower than the capacity of the equipment in 
general use. For example, in Paper and Paper Articles From Canton, 
Y.C., to Atlanta, Ga., 21 MCC 89, Division 5 held a 5,000-pound min- 


*See also Iron and Steel from Pittsburgh and Aleve, Pa., to Baltimore, Md., 
21 MCC 791. Gross weight laws of the various states limit the amount of freight 
which can be loaded in trucks, and the Commission has held, in effect, that the 
capacity of motor vehicles for the purpose of the rule stated above may be re- 
stncted by such laws. For example, in Cellulose Film from Old Hickory, Tenn., to 
Milwaukee, Wis., 21 MCC 661, Division 2 dealt with a pro reduced rate subject 
fo a minimum of 10,000 pounds, saying (pp. 664-665): “The record clearly shows 
that the commodity involved can be loaded easily to 20,000 pounds, and through 
truckload rates should be subject to that quantity as a minimum. This, however, is 
impossible, owing to weight limitations in the laws of Tennessee and Kentucky, 
which states must be traversed in operating from Old Hickory to Milwaukee.” The 
tate proposed was found compensatory when applied in connection with a 10,000- 
pound minimum and hence was found not unlawful. See also Roofing from the East 
to the South, 10 MCC 589; Canned Goods, etc., from Mobile, Ala., to Alabama points, 
0 MCC 703; Whisky from Cincinnati and Kentucky points to Southern States, 
2 MCC 81; and Peanut Butter from Montgomery, Ala., to Georgia, 22 MCC 375. 
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imum too low and prescribed a minimum of 15,000 pounds, inasmuch » 
the average loading approximated 16,000 pounds.” 

Also, the Commission has on occasion required an increase in the 
minimum weight to assure compensatory earnings when it would be im. 
practicable to require an increase in the rate. For example, in Roofing 
from the East to the South, 10 MCC 589, the truck rates were from on 
to seven cents higher than the rail rates, but, while the latter were subject 
to a minimum weight of 40,000 pounds, the truck minima were 10,00 
pounds and 15,000 pounds. The truck rates could not be found im. 
proper, but the earnings under the truck rates were unduly low due to 
the unreasonably low minimum weight. No state involved had gros 
weight laws limiting loads to less than 20,000 pounds, so Division 5, in 
view of its action in Mid-Western Motor Freight Tariff Bureau, Inc., ». 
Eichholz, 4 MCC 755, fixed the truck minimum at not less than 20,00 
pounds and warned against any reduction in the rates. Similarly, in 
Tobacco from South Carolina to Charleston, Savannah, and Wilmington, 
24 MCC 770, the earnings under proposed any-quantity rates were s 
low that Division 3 approved the rates subject to a 20,000-pound mini- 
mum, 99 per cent of the traffic moving in lots of 20,000 pounds or more 
and the earnings under such a minimum being compensatory.® 

One result of approving or prescribing motor-carrier minimum 
weights on the basis just outlined has been the increasing of the spread 
between the minima maintained by the motor carriers and the rail car- 
riers. The railroads have resisted this lowering of the truck minima and, 
calling attention to the fact that the minimum is a part of the rate, they 
have urged that because of greater flexibility and other advantages in- 
herent in motor-carrier service the truck rate should be higher than the 
rail rate if both minimum weights are to be the same, and that if the rates 
are the same the truck minimum should exceed the rail minimum. This 
view has not been adopted by the Commission. The propriety of motor- 
carrier minimum weights has been determined by the capacity of the 
equipment ordinarily used in performing the transportation, not by mini- 
mum weights applicable in connection with the rates of competing car- 
riers. In Paper and Paper Articles from Canton, N. C., to Atlanta, Ga, 
21 MCC 839, the railroads sought a rate differential under the motor-car- 
rier rates. Division 5, after observing that each set of carriers was ap- 


7 In River Terminals Corp. Class and Commodity Rates, 14 MCC 542, Division 
5 said (p. 550): “We are of the opinion that a minimum weight as low as 500 
pounds is not necessary or desirable in connection with rates on truckload or volume 
shipments.” In Carpets and Carpeting from Official to Southern Territory, Bi 
ICC 651, a minimum weight of 15,000 pounds was required to be increased to 20,000 
pounds because that more nearly ag sponge the average loading of the traffic, 
the Commission saying (p. 657): “There is no apparent reason, therefore, for main- 
taining truckload minima of 15,000 pounds or less. On the contrary, it appears that 
—— less than 20,000 pounds would be a reasonable minimum to apply on 
traffic a 

8See also Petroleum from McPherson and El Dorado, Kans., to Nebraska, 4 
MCC 95, and Cole’s Trucking Service, Commodities between New York and Penw 
sylvania, 24 MCC 381. 

® Minimum Weights of Coffman Brothers, 9 MCC 619, 623. 
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parently securing its fair share of the traffic, and noting the absence of 
any showing of any compelling advantage in service in favor of either 
agency of transportation, held that no differential in rates was justified. 
However, the report went on to say (p. 91): 


‘Nevertheless, different minimum weights may reasonably be prescribed in view 
of the difference in carrying capacity of rail cars and motortrucks.”10 


One interesting case deserving mention is Minimum Weights of Coff- 
man Brothers, 9 MCC 619. There a motor carrier proposed reductions 
in its minimum weights, basing the minima ‘‘upon the quantities they 
believe to be the average unit of purchase and sale of the commodities 
they transport.’’ In finding the reductions unlawful, Division 5 dealt 
generally with the question of minimum weights, saying (p. 623) : 


“The truckload minimum weight is part of the truckload rate. Such truckload 
minimum weight, in connection with the rates, determines the truckload earnings, and 
the ay of the minima cannot be determined without considering the measure 
of the rates. As previously indicated, very little change in the level of the rates is 

The net result, however, is a reduction in the carrier’s charges in con- 
nection with all rates as to which a lower minimum is provided. 

“The theory of minimum weights is to insure economical use of equipment and 

thereby increase transportation efficiency, not to serve as a direct medium for in- 
creasing or reducing carrier revenues. The appropriate medium toward the latter 
end is the freight rate. Ordinarily any reduction in a minimum weight, perenany 
one of only moderate proportions, should be accompanied by an appropriate a 
justment of the rate level. Normally this adjustment should be upward. * * * 
_. “It is clear that the proposed minima are based strictly upon commercial con- 
siderations alone. In no instance will the carrier be unable to load the minima pro- 
vided in its MF-I. C. C. No. 3. In this connection we said, in Purse Bros. v. 
Pennsylvania R. Co., 163 1. C. C. 32, that ‘the measure of carload minima is that 
which will best serve the general public and at the same time insure economical use 
of equipment.’ It has been consistently held that the minimum weights may be 
disturbed only on a general showing that they are unsuitable to the particular com- 
modity and generally unsatisfactory to the shipping public as a whole.” 


THE RELATION oF Ram AND TrucK RATES 


In a number of cases the Commission has dealt specifically with the 
problems involved in relating a truck rate adjustment with a rail rate ad- 
justment. These problems have generally grown out of situations where, 
after competition between motor carriers and railroads for particular 
traffic has caused competitive reductions in the rates of both sets of car- 


For other cases involving similar contentions on behalf of railroads, see 
from Savannah, Ga., to South Carolina Points, 18 MCC 270; Canned Goods, 
atc, from Mobile, Ala., to Alabama Points, 20 MCC 703; Canned Goods from 
States to Georgia, North Carolina, and South Carolina, 22 MCC 379; 
Carpets and Carpeting from Official to Southern Territory, 237 \CC 651. In Paints, 
acquers, Varnishes—St. Louis-Chicago, 10 MCC 370, with the rail rate 25 cents, 
minimum 40,000 pounds, a motor carrier proposed a reduction in its rate from 28 
cents, minimum 20,000 pounds, to 25 cents, minimum 20,000 pounds. While the 
Proposed rate was doubted to be reasonably compensatory, the reduction was per- 
oe because in Mid-Western Motor Freight Tariff Bureau, Inc., v. Eichbolz, 
MCC 755, Division 5 had approved motor-carrier rates the same as rail rates at 
one-half the rail minimum. Other considerations also contributed to the result, and 
case was restricted to its facts. 
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riers, a further reduction is protested by the other agency and the situa. 
tion brought before the Commission. In many such cases the Commis. 
sion has seen fit to institute an investigation into the whole situation 
rather than merely to consider the protested reduction alone. Chairmap 
Eastman has said that cases of this sort present ‘‘issues of a type which 
promises to increase continually in volume and importance,’’!! and while 
such cases have not been numerous, nevertheless enough have come be. 
fore the Commission for certain fundamental principles to make their 
appearance. 

Several of these cases have been products of the struggle between the 
railroads and the motor carriers for the traffic in petroleum and petrol- 
eum products moving in the northwestern and southwestern parts of the 
United States. Prior to 1929 practically all of the gasoline moving in 
California, Arizona and the northwestern states moved by rail. The 
rapid growth of the trucking industry and the development of tank- 
truck equipment made deep inroads into the railroads’ gasoline trafie 
and there began a cycle of reductions, first by the rail carriers, then by 
the trucks, which eventually brought the situation to the Commission's 
attention. 

In 1935 the railroads proposed reductions in their rates from cer. 
tain points in California and Oregon to destinations in Oregon to meet 
the competition of various water carriers operating to railheads in the 
destination territory and of motor trucks operating from the railheads to 
such destinations. These reductions were suspended by the Commission 
and found justified in Petroleum from California to Oregon, 214 ICC 
668. The protesting motor carriers urged the Commission to find the 
rates proposed by the railroads unreasonably low and not compensatory, 
alleging that since the proposed rail rates were less than the motor car- 
riers’ costs of operation, such rates would put the trucks and water car- 
riers out of business, contrary to the declarations of policy in section 500 
of the Transportation Act, 1920, and section 202 of the Motor Carrier 
Act, 1935. The evidence, however, showed that the rail rates proposed 
were reasonably compensatory and no lower than necessary to meet the 
competition, and, citing Mississippi Barge Line Co. v. United States, 292 
U. S. 282, 288, to the effect that the declaration of policy in section 500 of 
the Transportation Act, 1920, ‘‘does not mean that carriers by rail shall 
be required to maintain a rate that is too high for fear that through the 
change they may cut into the profits of carriers by water,’’ the Commis- 
sion found the suspended schedules of the rail carriers justified. Com- 
missioner Lee, concurring, said (p. 677) : 


“The public interest, the advancement of which is the main purpose of the law, 
does not require that one type of transportation agency be protected from the 
competition of another when such competition results from the ability of the latter 


to render adequate and efficient service at lower cost to itself and resulting lower 
charges to the public.” 


The principle enunciated in this case has been followed by the Com- 
mission, with certain modifications, in subsequent proceedings. One of 


41 Naval Stores from Mississippi to Gulf Ports, 235 ICC 723, 734. 
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the most recent of these cases, Petroleum and Petroleum Products from 
California to Arizona, 241 ICC 21, is worth more than casual mention. 
This was a general investigation instituted by the Commission on its own 
motion into the rates of railroads and motor carriers applicable on petrol- 
eum and petroleum products from points in California to points in Ari- 
wna. Detailed cost evidence showed the rail costs substantially less than 
the rail rates, with the truck costs equal to or, in some instances, even 
exceeding the truck rates. The motor carriers contended that the ex- 
isting rates were too low, that they could not long continue handling the 
traffie at such rates, and that the public interest required continued com- 
petition between them and the railroads, and urged the Commission to 
increase both the rail and truck rates to a higher level which would 
permit the motor carriers to continue to participate in the traffic and to 
earn a profit. The Commission, however, found the rail rates not less 
than reasonable minimum rates and found the truck rates not reasonably 
compensatory.12 The rate-making rules in the Interstate Commerce Act 
and the Motor Carrier Act,’* together with the declaration of policy in 
section 202(a) of the latter act, were said by the Commission to indicate 
that in the regulation of these agencies the inherent advantages of each 
should be preserved. The inherent advantage of the rail carriers as dis- 
closed in this case was a lower cost of service, and while cost is not the 
only factor to be considered, it was said to be the dominant one in a case 
of this kind. 

The application of this general rule, however, has been complicated 
in several cases by the question of whether or not the reduced rates pro- 
posed were lower than necessary to meet the competition. Such 
acase was Petroleum Between Washington and Oregon Points, 225 ICC 
382. There, reduced rail rates on petroleum between points in Washing- 
ton and Oregon, proposed to meet truck competition, were found justi- 
fied by a majority of the Commission since they compared favorably 
with existing rates and since detailed cost studies showed they would 
earn full cost plus a reasonable profit. Four Commissioners dissented 
from the report, however, largely for the reason that the rates proposed 
were thought lower than necessary to meet the competition. They appar- 
ently eonceded that if rail or motor carriers propose competitive rates 
from which it is clear they can earn a profit, they should be permitted to 
do so. However, they felt that a reduction greater than necessary to 
meet the competition merely swings the scales of competitive opportunity 
4 much out of line as before the reduction but in the other direction, and 
that condition inevitably calls for further reductions on the part of the 
other transportation agency in an attempt to strike a balance. Were the 
reduction only great enough to meet the competition and establish a 
proper competitive relation between the respective forms of transport, 
however, the seales would be balanced and the necessity for further com- 
petitive reductions obviated. Unduly great reductions, therefore, in that 
they fail to stabilize the relationship, merely continue the maladjust- 


ha 2 In a separate expression Commissioner Mahaffie said the majority should 
disc gone on to prescribe minimum motor-carrier rates based on their costs as 


in the record. 
Sections 15a(2) and 216(i), respectively. 
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ment on a lower and less profitable level to the detriment of both trans. 
portation agencies, and are therefore specifically in violation of section 
202(a) of the Motor Carrier Act, which declares it to be the policy of 
Congress, among other things, to ‘‘foster sound economic conditions in” 
the motor carrier industry and to ‘‘develop and preserve a highway 
transportation system.’’ Therefore such reduced rates should be found 
to be unreasonably low. 

Such would appear to be the reasoning behind the dissents expressed 
in the case last cited.* The majority report does not, it would appear, 
take issue with this position, merely saying that the question of what dif- 
ferential, if any, should be maintained between rail and truck service was 
not in issue."5 Chairman Eastman, in a separate concurring opinion, 
argued that the only occasion for the Commission’s interfering with rail 
or truck competitive rates which earn a profit is when ‘‘it appears that 
the carriers proposing such reductions will not gain financially. there- 
from.’’ For example, if the ‘‘competing carriers * * * are equally 
able to reduce their rates * * * there would be no ultimate gain 
from the reductions, and * * * the rates might better be stabilized at 
a higher than at a lower level.’’ (p. 391.) He said there was no evidence 
which warranted the conclusion that there would be no ultimate gain to 
the rail carriers from the reductions proposed and hence could not see 
how the Commission could find the rates not justified. 

It would seem that Chairman Eastman’s conception of the problem 
does not differ greatly from that of the dissenting Commissioners, except 
that possibly in a situation where the rates of one agency could not be 
reduced and still be compensatory, reductions in the rates of the other 
agency below the level of the first agency would be found unreasonably 
low by the dissenting Commissioners but justified, if they yielded a 
profit, by Chairman Eastman. Aside from this situation, which would 
probably obtain only as the last of a series of competitive reductions, it 
would seem that both Chairman Eastman, the dissenting Commissioners, 
and possibly even the majority ‘* would agree, if the evidence proved 
the reductions unnecessarily low and the other transportation agency able 
to make corresponding reductions, that such reductions were unreason- 
ably low. 

Color is lent to this prediction by the fact that the view of all four 
of the Commissioners dissenting in that case became the view of the 
majority, with Chairman Eastman with the majority, in Petroleum Be- 
tween Washington, Oregon, Idaho and Montana, 234 ICC 609. 

In that case, to meet river-truck competition, the rail carriers pro- 
posed to reduce their rates on petroleum and petroleum products from 
various north-coast ports to points in Washington, Oregon and Idaho, 


14 Similar dissents were expressed in Naval Stores from Mississippi to Gulf Ports, 
235 ICC 723, 739 ff, where the Commission found reduced rail rates on a very low 
level justified in a proceeding not unlike that in the above case. 

15 Cf. the following decisions where the existence of the principle here stated y 
the minority was indicated: Petroleum from California to Oregon, 214 ICC 668, 6//; 
Petroleum from California to Arizona and Nevada, 218 ICC 345, 357. 

16 The majority, as stated, differed only as to the issues embraced by the pro 
ceeding; also see preceding footnote. 
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the principal destination being Spokane, Wash. The rates were found 
adequately compensatory by the Commission. However, stating the 
problem to be ‘‘ what incentive the rail lines must afford the California 
refiners to create that equality of opportunity which should fairly appor- 
tion the traffic between the rail lines and the river-truck routes’’ (p. 624), 
the majority approved the rail rates on a basis 2 cents higher than the 
rail carriers had proposed. The latter urged that being compensatory the 
rates should be found justified as proposed, and three of the Commis- 
sioners agreed with this contention, but the majority of the Commission 
said (p. 637) : 

“We were given power to fix minimum rates, however, primarily for the purpose of 
preventing destructive competition in rates and promoting the financial stability of 
the transportation agencies. Our duty in the exercise of that power is not done, 
therefore, if we allow competitive rates to gravitate to the lowest possible level. 
Minimum rates should be fixed, if it can be done, at levels which are consistent with 
some degree of carrier prosperity * * *. We shall prescribe minimum rates which 
in our judgment will promote a somewhat healthier degree of prosperity for all the 
carriers concerned, by rail, by highway, and by water.’ 

The rail carriers brought suit in the Federal District Court to set 
aside the Commission’s order, but in Scandrett v. United States, 32 F. 
Supp. 995, the court, in a 2-to-1 decision, declined to modify it or set it 
aside. The majority of the court was of the opinion that the Commis- 
sion had the power to equalize, by differentials, the prospects or oppor- 
tunities for procuring traffic. The dissenting judge thought that the 
rates proposed, being compensatory and not prejudicial or discrimina- 
tory, should be found justified. He felt the Commission’s decision con- 
travened section 15a(2) of the Interstate Commerce Act, which directs 
the Commission to give due consideration, among other factors, ‘‘to the 
need in the public interest, of adequate and efficient railway transporta- 
tion service at the lowest cost consistent with the furnishing of such 
service.’’ He contended that the decision denied equality of oppor- 
tunity and failed to take advantage of the inherent advantage of the 
rails’ lower costs. The decision of the District Court, however, has re- 
cently been affirmed in a per curiam opinion of the Supreme Court of 
the United States. 

A variation of the principle, as stated by Chairman Eastman, that 
reductions in rates to meet competition may be found unreasonable, if it 
appears that the proponents will not gain financially therefrom, is 
found in Gasoline from San Francisco Bay Points to Ogden, Utah, 229 
ICC 33, where the Commission held that reductions which would pull 
down other rates to the extent that the ability to render adequate and 
ficient service would be impaired, may not be approved. A brief res- 
uné of the facts leading up to that case is of interest. 

. | Petroleum between Washington and Oregon Points, 225 ICC 382, 391.. Atten- 
lion may again be called to the numerous cases in which the Commission has con- 

ned competitive reductions proposed by motor carriers which would yield but 
the bare out-of-pocket costs of handling. the traffic. And in some cases the Com- 


— has based its condemnation of competitive reductions, at least in part, on 
the probability of their not es prog Dy ser traffic; the resulting diminution of 


Proponent’s revenues would not be in conformity with section 202(a). Chicago 
and Wisconsin Points Proportional Rates, 10 M 556; Proportional Rate on 
s—Memphis-St. Louis, 12 MCC 447. 





I. C. C. PRACTITIONERS’ JOURNAL 





In 1933, to meet threatened motor truck competition, the Southern 
Pacific sought to reduce its rates on petroleum from San Francisco Bay 
points to Ogden, Utah, to 60 cents. In Gasoline from San Francisco Bay 
Points to Ogden, Utah, 198 ICC 683, the Commission found the rate un- 
reasonably low to the extent it was less than 73 cents. While the 60-cent 
rate sought was shown to be compensatory, the disruptive effect it would 
have on the rate structure caused the Commission to condemn it. Later, 
however, the competition became actual, and the case was reopened.” 
The Southern Pacific urged that the 60-cent rate, being compensatory, 
was entirely lawful and should be approved as a reduction within the 
zone of reasonableness. Protestant railroads, however, again convinced 
the Commission that establishment of the proposed 60-cent rate would 
so pull down other rail rates throughout the territory that the resultant 
losses in their revenues would impair their ability to render satisfactory 
service and would thus be harmful to the public interest. The Commis- 
sion, calling attention to its responsibility for railroad earnings in gen- 
eral under section 15a, found the reduction sought would be unreason- 
able, and affirmed its original findings in Gasoline from San Francisco 
Bay Points to Ogden, Utah, 198 ICC 683. 

Another case of interest in this connection is Cotton Piece Goods 
in the South, 234 ICC 525, which concerned the lawfulness of reduced 
rail rates on cotton piece goods between southern points. The rail and 
truck rates were on a parity, but private trucking and the low rates of 
an independent motor carrier had diverted the traffic from the rails. 
The Commission found a reduction in the rail rates warranted, but the 
rates as proposed were found unduly low. They were not adequately 
compensatory, considering the high value of the commodity, and the 
Commission felt them unnecessarily low to retain or recover a substantial 
portion of the traffic. The Commission said (p. 539) : 


“In announcing conclusions which involve the question of minimum reasonableness, 
especially where the element of truck competition is involved, we must necessarily 
proceed with caution. We are justified by the record in assuming that the most 
satisfactory solution will be one in which all carriers will publish the same basis of 
rates on a level which will return them a fair profit. If one seeks to go below the 
level of another, it is not long before the second meets the lower level of its com- 
petitor, with the result that another rate equalization takes place, but only after 
each competitor has made a sacrifice of earnings. Unless such moves are held in 
check, they lead to financial disaster. We do not overlook the interest of the shipper 
or receiver who has the freight charges to bear * * *.” 


A rate somewhat higher than the one proposed was found justified.” 

Private-carrier competition such as existed in that case, and which 
had forced the truck and rail rates down, has influenced the Commission 
in other proceedings to approve or prescribe rates lower than it would 


18[n the meantime a trucking company had established a low rate on this 
traffic which the railroads, by complaint, succeeded in having condemned as too 
low to the extent it was lower than 73 cents. The Commission prescribed the rail 
basis as minimum, “leaving each free to compete on the basis of the merits of their 
respective service.” Bamberger Electric R. Co. v. Lang Transp. pal wy 8 MCC 200. 

19A similar result was reached in Boots and Shoes, Md. and Mass., Garford 
Trucking, Inc., 18 MCC 103. 
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have sanctioned in the absence of such private competition. A typical 
ase is Candy from Reading, Pa., to Baltimore, Md., 237 ICC 89, which 
yas a general investigation into the rates of railroads, and contract car- 
riers and common carriers by motor vehicle, on candy from Hershey and 
Reading, Pa., to Baltimore, Md. The shippers at both origins were pre- 
pred to haul their own products, and this factor, as well as competition 
between the carriers themselves, had forced the rates of all carriers down 
toa very low level. The railroads sought a parity with the rates of their 
notor-carrier competitors, and the Commission found such a parity justi- 
fed, but said (pp. 94-95) : 


‘There is no sound reason why that relation should be established on the lowest 
pssible level. In determining what are reasonable minimum rates, we may take 
into consideration, to the extent that conditions will permit, the value as well as the 
ast of the service. On the other hand, we must also keep in mind such opportunity 
a the shipper may have to furnish his own private transportation, and the conditions 
under which he will resort to the opportunity. In our conclusions herein we have 
endeavored to give due weight to all these factors.” 


The Commission thereupon proceeded to prescribe minimum reasonable 
rates for all the carriers somewhat above the existing low level, but not 
too high to influence the shippers to resort to private trucking opera- 
tions.2° Three Commissioners, dissenting, felt that the rates prescribed 
were not sufficiently low to prevent private-carrier competition. 

In several cases where both rail and motor carriers have sought 
reductions, the Commission has found the reductions not unlawful be- 
cause within the zone of reasonableness. Such a case was Carpets and 
Carpeting from Official to Southern Territory, 237 ICC 651.. That case 
involved the rates on carpeting from official to southern territory. The 
rates, which were not on a very low level, were the same for the rail and 
the motor carriers. The latter, however, were handling all of the traffic 
because of a lower minimum weight and certain savings and advantages 
gained in shipping by truck. The rail carriers thereupon proposed re- 
duetions. The Commission suspended the proposed rates and instituted 
an investigation into the rates of all carriers. The motor carriers desired 
the existing rate situation continued but sought an alternative basis re- 
feeting a corresponding reduction in their rates, but subject to a higher 
mnimum, to become effective if the rail reductions were approved. The 
rail rates proposed were shown to be compensatory and were found 
justified, and the trucks’ alternative basis was likewise approved subject 
o certain minor changes in their minimum weights.?! 

. *While the rate per 100 pounds was made the same for all carriers, the rail 
— was fixed at 36,000 pounds and the motor-carrier minimum at 20,000 


ow a reasonable minimum and do not create undue prejudice or preference.” 


‘®* rates, being reasonably compensatory and not unduly prejudicial or preferential, 
We found not unlawful. 
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JoInt Rates With FoRWARDERS 


The establishment of joint rates between motor carriers on the one 
hand and rail or water carriers on the other has not occasioned the 
Commission much difficulty.22 Section 216(c) of the Motor Carrier Act 
specifically permits such rates, although the Commission is not given the 
power to compel their establishment.”* 

The lawfulness of joint rates between motor carriers and freight for- 
warding companies, however, has proved a more troublesome question. 
In Acme Fast Freight, Inc., Common Carrier Application, 2 MCC 415, 
Division 5 held that in carrying on forwarding operations Acme Fast 
Freight, Inc., and its subsidiary companies were not common carriers by 
motor vehicle within the terms of the Motor Carrier Act, and stated that 
to the extent they utilized the services of common carriers they had to 
pay the published tariff rates of such carriers. It was held unlawful for 
common carriers to depart from their tariff rates in providing transporta- 
tion for forwarders, and unlawful for forwarders ‘‘by contract or by any 
alleged joint rate and division arrangements, or otherwise, to solicit, ae- 
cept, or receive any rate concession from common carriers.’’ (p. 430.) 
This finding was affirmed on reargument in 8 MCC 211, the Commission 
saying (p. 226): ‘‘They cannot lawfully, therefore, participate in joint 
rates with common carriers by motor vehicle, unless perchance they have 
the legal status of express companies. Applicant contends that they 
have such a status. This is an issue which has been presented in No. 
27365, Freight Forwarding Investigation, now pending before us, and we 
shall express no opinion upon it here.’’ In Freight Forwarding Investi- 
gation, 229 ICC 201, however, forwarders were held not to be express 
companies but rather to have the status of shippers, and thereupon in 
Acme Fast Freight, Inc., Common Carrier Application, 17 MCC 549, the 
Commission ordered the tariffs containing ‘‘joint rates’’ between Acme 
Fast Freight, Inc., and its subsidiaries and motor carriers stricken from 
the Commission’s files. That order being upheld in the courts,™ the 
Commission later entered an order striking from its files tariffs contain- 
ing similar joint rates on behalf of other forwarding companies. Tariffs 
of Forwarding Companies, 23 MCC 95. 

The condemnation of joint rates between forwarding companies and 
motor common carriers impelled a search for a substitute for such joint 
rates. The motor carriers evolved a scheme of proportional rates caleu- 


22Some few interesting cases have come before the Commission, however, 
wherein the lawfulness of such joint rates was in issue, as for example Motor-Rail- 
Motor Traffic in East and Midwest, 219 1\CC 245; Commodities over Tidewater Exp. 
Lines, Inc., 2 MCC 356; California-Oregon and Washington Motor-Water Rates, 
11 MCC 191; and River Terminals Corp. Class and Commodity Rates, 14 MCC 54 
See also Trucks on Flat Cars between Chicago and. Twin Cities, 216 1CC 435. 

28See Kansas City S. Transport Co., Inc., Common Carrier Application, \0 
MCC 221, 235-236; Gulf, M. & N. R. Co. Common Carrier Application, 18 MCC 
721, 726; Rock Island Motor Transit Co. Com. Car. Application, 21 MCC 513, 518; 
Louisiana, A. & T. Ry. Co. Common Carrier Application, 22 MCC 213, 216. | 

24 Acme Fast Freight v. United States, 30 F. Supp. 968; affirmed per curiam 
60 S. Ct. 810, 309 U. S. 638. 
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lated to return them approximately the same revenue as their divisions of 
joint rates under the forwarder tariffs. These rates first came before the 
Commission in Chicago and Wisconsin Points Proportional Rates, 10 
MCC 556. 

Suspended in that proceeding were certain truckload and less-than- 
trnckload proportional rates which it was proposed to apply on all freight 
between Chicago, Ill., and certain other points in Wisconsin, Illinois, and 
Indiana. These rates were to apply on traffic transported from certain 
named points which had arrived at such points as part of a truckload or 
carload consignment, for movement beyond over the lines of the respon- 
dent motor carriers in less-than-truckload or truckload quantities; or, re- 
versing the process, on less-than-truckload or truckload shipments of 
freight which had moved to the named points over respondents’ lines, for 
movement beyond as a part of a truckload or carload consignment. These 
rates were as a practical matter limited in application almost exclusively 
to traffie of freight forwarders and a few other large shippers, and Divi- 
sion 5 found them unlawful. It was said to be questionable whether the 
rates were properly called proportional rates, since the through trans- 
portation of which the truck movement was a part was not all subject to 
the Interstate Commerce Act; and since the unit of shipment from origin 
to destination was not preserved, there was doubt as to the existence of a 
continuous movement and doubt as to whether shipments moving under 
the rates would constitute through traffic. The rates were applicable on 
all freight and hence would perpetuate all-commodity rates which were 
said to tend to break down the classification. There was also doubt as to 
whether the rates were compensatory, and it was thought likely that their 
establishment would influence other carriers to reduce their local rates, 
with resultant revenue losses to all. Further, the rates were available to 
but one type of shipper. All these considerations, plus the fact that it 
was not clear that respondents would lose by the disapproval of the rates, 
led Division 5 to hold the rates not productive of results compatible with 
vetion 202 (a). 

This finding was approved on reconsideration by the entire Commis- 
sion in 17 MCC 573, although the basis for disapproving the rates pro- 
proposed was substantially altered. On the basis of the reasoning in Divi- 
sion 5’s report, the Commission found that the rates were not true pro- 
portional rates as they purported to be, and held that the tariffs vio- 
lated section 217(c), which requires a plain statement of changes being 
made to be contained in the tariffs, and section 217(a), which provides 
that publication of rates shall conform to the Commission’s regula- 
tions, regulations having been issued requiring all rates to be explicitly 
stated. Further, the rates being available only to forwarders and other 
large shippers, the Commission found that the tariffs violated section 
216(d), which prohibits unjust discrimination between persons. The 
rates were referred to as a ‘‘device’’ whereby the forwarders would be 
«eorded transportation at rates lower than the rates which other ship- 


pers would be charged under substantially similar circumstances and 
conditions. 





I. C. C. PRACTITIONERS’ JOURNAL 





The order requiring the cancelation of those rates was upheld by the 
United States Supreme Court in United States v. Chicago Heights Truck. 
ing Co., 60 8. Ct. 931, and other cases since decided by the Commission 
have adhered to the position adopted in the Chicago and Wisconsin Pro. 
portional Rate Case.*® 


TERMINAL AND SPECIAL SERVICES 


In a few cases the Commission has dealt with tariff rules providing 
for terminal and special services offered to shippers. Following the rule 
laid down under part I, the Commission holds that provisions for such 
services relating to transportation must be set forth in the tariffs.?* 

Insurance Allowances, 4 MCC 511, involved the legality of schedules 
by which certain motor carriers proposed, at their election, to permit 
shippers to deduct from the gross freight charges accruing on their ship- 
ments the cost of premiums on cargo insurance purchased by the ship- 
pers. Section 219 of the Motor Carrier Act, by incorporating the pro- 
visions of section 20(11) of the Interstate Commerce Act, provides that 
motor common carriers are liable for any loss, damage or injury which 
they cause to property transported by them. With certain exceptions, 
any release or limitation of that liability is declared unlawful and void. 
Pursuant to section 215 of the Motor Carrier Act, the Commission, in 
Motor Carrier Insurance for Protection of the Public, 1 MCC 45, re- 
quired motor common carriers to protect shippers by cargo insurance 
to the extent of their legal liability in certain minimum amounts, but the 
shippers here concerned claimed that the minimum amount of cargo in- 
surance thus required was so small that they were still confronted with 
the need for additional protection. The Commission considered the ar- 
rangement from the standpoint of coverage exceeding that minimum. 
Under the shippers’ policies the shipper was both the insured and the 
beneficiary and was liable for the premiums. The shipper’s allowance 
from the carrier for the premiums was predicated upon the carrier’s con- 
tingent liability to the owner for loss of or damage to the property trans- 
ported. Despite certain real advantages which were shown to flow from 
such an arrangement, Division 5 found the tariff rules unlawful. If the 
shippers, after accepting the deduction from the freight charges, still re- 
tained a right of action against the carriers for loss or damage to cargo, 
there would be no consideration supporting the allowance and the deduc- 
tion would be an unlawful concession in violation of section 216 of the 
Motor Carrier Act. If the shippers did not retain such right of action 
against the carriers, the arrangement would constitute a release of lia- 
bility declared unlawful by section 219 of the act. 


25 Kansas City Los Angeles Flyer Transportation Co. Proportional Rates, 19 
MCC 460; Central epee Motor Carrier Rates, 19 MCC 545, 579; All Freight 


between Baltimore, Md., and Pittsburgh, Pa., 22 MCC 444; and All Freight, Propor- 
tional, from El Paso to Arizona and California, 24 MCC 416. , . 

_ 26“If a carrier does furnish such [c.o.d] service, he must provide by a rule in 
his tariff for its rendition.” Motor Carrier Insurance for Protection of the Public, 
1 MCC 45, 52. See also Rule 11(a) of Tariff Circular MF No. 3—Freight. 
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Teletype, Telegraph, and Telephone Service, Oregon and Washing- 
ion, 16 MCC 521, involved the lawfulness of a rule providing that— 


‘Carriers, parties to this tariff, may transmit messages by teletype, telegraph, tele- 
shone or other means of communication, without charge, for any of their shippers 
or consignees providing the messages refer to a shipment to be shipped or which has 
heen shipped over carrier’s line.” 


Division 5 held the rule unlawful. The permissive words ‘‘may trans- 
nit’? would permit discrimination between shippers seeking to use the 
aarrier’s communication facilities. Further, the words ‘‘shipment to be 
shipped’’ were ambiguous as needing further definition and interpreta- 
tion. The conclusion was reached that the carriers’ payment of these 
charges incurred by shippers in fact constituted a rebate or concession 
to the shippers. 

In Rules and Rates of O. K. Transfer & Storage Company in South- 
wn Territory, 18 MCC 699, a proposed rule providing that the carrier 
would accept ¢.o.d. shipments and would collect and remit to the ship- 
per without charge was found unlawful. The rule held out a free service 
which was not rendered by other carriers, including motor carriers with 
vhem respondents were in competition, and to which shippers are not 
normally entitled. 

A case involving the lawfulness of a tariff rule providing for the 
pick-up of shippers’ merchandise orders came before the Commission in 
Handling Merchandise Orders in Montana and Wyoming, 22 MCC 397.7" 
The rule there under consideration provided that orders for merchandise 
would be carried by drivers from a consignee to a consignor when the 
orders were inclosed in a sealed, stamped envelope, the driver to deface 
the stamp before delivery. The arrangement was shown to be of con- 
siderable convenience and help to consignors and consignees. No 
charges were assessed for the service, but it was shown that the cost to 
the carriers of performing the service was quite small. Railroad protest- 
ants urged that the practice was in violation of the postal laws and regu- 
lations, that the practice would spread and would result in expense to 
the carriers and in expensive policing by the Post Office Department, and 
that it would accord the respondent motor carriers an unfair competitive 
advantage over other motor carriers and the railroads. Division 5 dis- 
mssed these contentions as ungrounded fears, pointing to the fact that 
respondents and other carriers had engaged in the practice for some 
time elsewhere without any such undesirable results. Division 5 found 
nothing to warrant a finding that the rule would be in violation of the 
Motor Carrier Act, but suggested that respondents conform their prac- 
hee to conform to the postal laws and regulations. 


27 1n Teletype, Telegrapb, and Telephone Service, Oregon and Washington, 16 
MCC 521, 526, Division 5 had commented: “It has come to our attention also, 
through advices received from various parts of the country, that a rather widespread 
wuse apparently exists in carriers’ pick-up of written orders from shippers or con- 
ees, and the substitution of the carriers’ personal service for the regular postal 
acilities in the transmission thereof. All these matters relating to free message 
Srvice given or proposed to be given to shippers or consignees by motor carriers will 


receive our careful consideration, and such further proceedings will be ordered as 
May appear necessary.” 





I. C. C. PRACTITIONERS’ JOURNAL 





————__ 


A number of cases have come before the Commission involving the 
lawfulness of tariff rules providing for consolidation of shipments, split 
pick-up and delivery, and partial deliveries or unloading at intermediate 
points. In one of these cases, Consolidation Rule on Shipments at Seattle 
and Spokane, Wash., 22 MCC 295, Division 5 considered a proposed tariff 
rule authorizing motor common carriers to consolidate freight over 4 
maximum period of 10 days at Seattle and Spokane, Wash. The existing 
rule provided that— 


“At the request of a shipper or consignee carriers will pick up goods at more than 
one address in one city or town, on one day, and consolidate the goods for shipment 
to one consignee at one destination at an extra charge of 5c for 100 Ibs., applicable 
to = entire weight of the consolidated shipment, minimum charge 25c for each 
pickup. 

By means of the schedule involved in this proceeding, the carriers pro- 
posed to increase the period during which goods would be picked up from 
1 day to 10 days. Division 5 found the schedule unlawful, holding that 
storage for 10 days could not be said to be storage incidental to trans- 
portation, but rather that it was commercial in character. Such storage, 
under the rule expressed by the Supreme Court in Baltimore & 0. R. 
Co. v. United States, 305 U. S. 507, would have to be compensated for 
at cost.28 Chairman Eastman dissented on the ground that in his opinion 
on the facts of the case the storage could properly be regarded as neces- 
sarily incidental to transportation. 

Rules and Rates of O. K. Transfer & Storage Company in Southern 
Territory, 18 MCC 699, involved the lawfulness of an attempt to combine 
in one rule provisions for the consolidation of shipments at origin, for 
split deliveries at destination or intermediate points, and for stopping in 
transit for partial loading or unloading. Division 3 held that these being 
separate services, provisions therefor in the tariff ought to be separately 
stated.2® It was also held that while the line-haul rates of rail and water 
carriers do not include pick-up or delivery services, rates of motor car- 
riers are understood to include one pick-up and one delivery and that 
pick-ups and deliveries in excess of one pick-up and one delivery are in 
violation of section 217(a) of the Motor Carrier Act unless appropriate 
charges therefor are made in the tariff. The question of the lawfulness of 
split deliveries of truckload shipments moving at truckload rates was re- 
served. Commissioner Alldredge, in a dissenting-in-part expression, al- 
leged that the rule, insofar as it permitted the application of truckload 
rates to aggregations of less-than-truckload shipments from one con- 
signor to several consignees, was unjustly discriminatory and unduly 


28 The Supreme Court there held that where services not necessary for transpor- 
tation are furnished below cost in an effort to acquire traffic, section 6(7) of the 
Interstate Commerce Act, rewe-d, is violated. That section is almost 
identical with section 217(b) of the Motor Carrier Act. In Arrangements—Arrow 
Carrier Corporation and Duplan Silk Corporation, 4 MCC 657, Division 5 found 
that arrangements whereby a carrier leased certain terminal properties from a shipper 
at an exorbitant rental in return for a preference in handling the shipper’s traffic 
was a rebate in violation of sections 217(b) and 222(c), and was discriminatory m 
violation of section 216(d). 

28 Accord: Split Deliveries in Western States, 20 MCC 555. 
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prejudicial on the authority of Aggregating Express Shipments, 192 ICC 
7 The rule that charges must be made for pick-ups and deliveries in 
excess of one pick-up and one delivery was affirmed in Western Coopera- 
tive Trucking Association Rates in Minnesota and North Dakota, 19 MCC 
511. The rule there considered, however, was found unlawful in certain 
other respects, the wording being vague and indefinite in several particu- 
lars, the most serious apparently being the failure to provide for the allo- 
cation of the split delivery charge among the various consignees request- 
ing and receiving the split delivery service. Commissioner Alldredge 
dissented on the same grounds on which he dissented in the O. K. Trans- 
fer & Storage Company Case. 

In Stop-Off for Partial Unloading in Eastern States, 22 MCC 394, 
however, the rule as to charges for excess pick-ups and deliveries was 
apparently not followed. The tariff rules there considered provided 
that— 


“Two additional stops for partial unloading will be parent on truckloads, pro- 
viding stop-off points are directly intermediate by the most direct highway to the 
final destination. No additional charge will be made for this service but the rate 
applicable will be published to the final destination on the entire load.” 


Division 2 found that ‘‘upon the record before us there is no evidence 
that the proposed rules would violate any provision of the Motor Carrier 
Act, 1935.’ Commissioner Caskie dissented, saying the rules were in 
violation of section 217(a) of the act and the majority’s report in direct 


conflict with the report of Division 3 in the O. K. Transfer & Storage 
Company Case. 

Split Deliveries in Western States, 20 MCC 555, involved the lawful- 
ness of a rule providing that shipments moving under rates named in the 
tariff might be partially delivered at points directly intermediate to final 
destination and to one or more locations at destination, charges to be 
assessed on the entire shipment at rates applicable to final destination 
plus a $1.00 charge for each delivery at destination or intermediate 
points. The rule was found unlawful by Division 3. No attempt was 
made to show the $1.00 charge compensatory. Division 3 required the 


The result in this case can be traced directly to Consolidated Freight Com- 
pany Commodities from Flint, Mich., 21 MCC 329, wherein the Commission found 
t changes in the nature of reductions had to be affirmatively shown unlawful for 
mmission to condemn them. Rules and Rates of O. K. Transfer & Storage 
Company in Southern Territory, 18 MCC 699, holding that charges must_be assessed 
for additional stops for partial unloading, was decided before the Consolidated 
Freight Company Case, as was Sugar, Savannah and Port Wentworth, Ga., to South 
Carolina Points, 20 MCC 525, wherein Division 3 found that (p. 528) “No justifica- 
ton appears here for the failure of the considered tariff to provide such a charge 
for the privilege of stopping in transit for partial unloading.” Presumably, had the 
0. K. ransfer & Storage Company Case and the Sugar to South Carolina Points 
Case been decided subsequent to the Consolidated Freight Company Case, a con- 
trary result such as in Stop-off for Partial Unloading in Eastern States would have 
- reached on this point. It should be noted, however, that the Consolidated 
reight Company Case has been rendered of no effect as a precedent by virtue of 


ae peg a to section 216(g) of the Motor Carrier Act by the Transpor- 
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rule amended so as to prevent partial deliveries at points intermediate 
between origin and destination on more than one route, which would 
require the shipment to be split at origin or partially back-hauled from 
destination ; deliveries should be made at intermediate points only on a 
single direct route. Further, the circuity of some possible routes necesgi- 
tated either routing restrictions or a provision for a greater charge when 
partial deliveries were requested at points on such routes. Again, the 
existence of rail-competitive rates lower than rates to intermediate, non- 
competitive points resulted in shippers being able to escape higher inter. 
mediate rates by virtue of this rule under which charges were based on 
rates applicable to final destination. 

_ Two other cases along these lines may be mentioned. One is Split 
Deliveries in Chicago Union Stock Yards District, 14 MCC 743. In 
that case a rule providing for deliveries in excess of one to points within 
the Union Stock Yards district of Chicago, Ill., without additional 
charge, was found unlawful. Respondents’ contention that the Union 
Stock Yards district was one ‘‘place,’’ and that deliveries at several 
points in the district were proper, was rejected by Division 5. It 
appeared also that the rule would result in non-compensatory charges." 
In Split Deliveries at Western Construction Sites, 21 MCC 555, Divi- 
sion 2 found not unlawful a proposed rule providing for split deliveries 
of construction material at more than one point within the site of a 
single construction project, for an additional charge of 2 cents per 100 
pounds, minimum $6.00, subject to a maximum movement of 10 miles 
within the construction site. The additional charge was found adequate 
to cover the cost of the service, and while the tariff definition of ‘‘con- 
struction project’’ was vague, the expression was admitted to be diff- 
cult of definition, and the tariff rule was a decided improvement over 
the then existing rule. 

Rules for computing charges on mixed truckload shipments have 
also received the Commission’s attention. In Mixed Volume Ship- 
ments Between Western States, 19 MCC 455, a rule was found unlaw- 
ful which proposed to apply the applicable rate on the weight of each 
commodity shipped, the minimum weight on the entire shipment to be 
the highest for any article in the shipment except that if the shipment 
weighed less than that minimum the difference in weight was to be 
charged for at the rate applicable to the lowest-rated commodity 
shipped. It appeared that operation of the rule would in all proba- 
bility develop no new traffic but would increase handling expenses, 
thus reducing respondent’s revenues; it would favor a shipper having 
a number of different commodities to ship in small lots over a shipper 
of a single commodity and, further, becayse of that would encourage 
forwarder operations to the respondents’ teary and it would tend 
to break down the class rate structure by making commodity rates 
applicable despite the absence of a quantity shipment on which such 
rates were predicated when published. Division 3 said that even as 


81See also Central Territory Motor Carrier Rates, 24 MCC 69, 73-74. 
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gaming that some liberalization of the rules governing the rail rates on 
nixed-carload shipments may be justified in order to enable rail car- 
rers more effectively to meet competition of motor carriers, and that 
wresponding changes might reasonably be made in motor carriers’ 
rules, the rule in question clearly went further than appeared proper 
at that time, particularly in the provision that any deficiency in the 
ninimum weight was to be charged for at the rate applicable on the 
lowest-rated commodity in the mixture. 

In Mixed Shipment-Tonnage Reduction Rule—Oregon, 22 MCC 533, 
arriers proposed changes in their rule applicable in connection with 
nixed shipments which provided for charges on the entire shipment to 
te computed on the basis of the rate applicable on the highest-rated arti- 
de in the mixture. The change proposed was to compute the total 
charges on the mixture on the basis of the rates applicable on the con- 
situent portions of the mixture. The change was condemned because it 
lacked definiteness and because respondents, by failing to show that the 
rates resulting from application of the rule would be reasonable and 
vould not create undue preference and prejudice, had failed to sustain 
the burden imposed on them by section 216(g) of justifying the pro- 
posed rule. 

In various cases the Commission has found tariff rules or provisions 
wlawful because they contravened the Commission’s regulations con- 
ering the publication of schedules,** or because they failed adequately 
to define terms used in them,** or because they were vague or ambiguous 


insome particular.*> In a few cases complaints brought by shippers have 
necessitated the Commission’s interpreting tariffs on file with it.** In 
two eases Division 5 has held that the Commission has no power under 
the Motor Carrier Act to award reparation but that it does have the 
power to make findings as to the applicability or lawfulness of rates 


ne ag by motor carriers in the past, and to prescribe rates for the 
ture. 


—— 


#All-ommodity, or all-freight rates, originally established by rail carriers to 
meet truck competition, have also been considered by the Commission, a compre- 
ensive investigation into their lawfulness now pending before the entire Commission 
in Docket 28323, All Freight Rates to Points in Southern Territory. For two cases 
under the Motor Carrier Act involving such rates, see Freight, All Kinds, Between 
Denver, Colo., and Wyoming, 20 MCC 5, and Kinney Truck Lines, Classes and Com- 
nodities Between Minnesota and North Dakota, 22 MCC 207. 

Commodity Rates via Bates Motor Transport Lines, Inc., | MCC 457. 

“4 Electrical Supplies, etc., via Shulman & Sons Express, 10 MCC 399. 

., al eletype, Telegraph, and Telephone Service, Oregon and Washington, 16 MCC 

21; Food roducts from Pittsburgh, Pa., to Trenton, N. J., 19 MCC 463; Western 

Cooperative Trucking Association Rates in Minnesota and North Dakota, 19 MCC 

ill; Mixed Shipment—Tonnage Reduction Rule—Oregon, 22 MCC 533. See also 

Split Deliveries at Western Construction Sites, 21 MCC 555. 

, %W. A. Barrows Porcelain Enamel Co. v. Cushman Motor Delivery Co. 

; MCC 365; oan Company v. Langer Transport Corp. 12 MCC 741; Wabash 
bre Box Co. v. enny Motor Transfer Co. et al., 18 MCC 291. 

"W. A. Barrows Porcelain Enamel Co. v. Cushman Motor Delivery Co., \I 

; Dixie Mercerizing Co. v. Et & Wnc Motor Transportation Co. et al., 

'. 491. Mid-Western Motor Freight Tariff Bureau, Inc., v. Eichbolz, 4 MCC 

: Involved the lawfulness of a number of different tariff rules which are not 

of sufficient interest to warrant special mention here. 
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CoNnCLUSION 


The preceding pages have attempted to set forth the highlights of 
the Commission’s regulation of the rates of interstate motor carriers sinc 
the beginnings of that regulation. As to how the principles thus far fol. 
lowed by the Commission will fare in the next few years, or as to how the 
general aspect of the Commission’s regulation in this field may change, 
no predictions or prophecies have been attempted. A broad glance ahead, 
however, may well be made, and for such a glance we turn to a recent 
address ** of Jack Garrett Scott, Chief Attorney of the Commission’: 
Bureau of Motor Carriers, with whose words this paper closes : 


“The most I can say about the present rate situation of motor carriers is that it ap 
pears to me to be in a state of exploration and development and that the ultimate 
determination of the proper basis of motor carrier rates, and their relationship to 
those of other carriers are matters of evolution to be seen more clearly in the future. 
The main difficulty, of course, is that rail rates have grown up upon conceptions of 
valuation of carrier properties, adequate return upon investment, what the traffic 
will bear, and perhaps others. The motor carrier has brought an innovation, in that 
his rates, although originally related somewhat to rail rates, have come to beara 
comparatively close relation to cost of operation. This has arisen not only because 
of the keenness of his competition, but by the fact that many shippers could if they 
chose transport their own merchandise in their own equipment. Whether cost of 
operation will become the ultimate basis for motor rates or not, | do not know. 
I do know, however, that if that is to be the basis, there will be some difficulty in 
finding out what the cost of motor vehicle operation is. That is another tough 
question for the future. About the only feature of this subject which is clear in my 
mind is that motor rates constitute one of the most important questions arising 
out of modern transportation, and that upon its solution will depend in large 
measure the welfare and future serviceability of the various parts of our national 
transportation system.” 


88 Address before the Public Utility Law Section, American Bar Association 
Meeting, Philadelphia, Pennsylvania, September 10, 1940. 
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The Interstate Commerce Commission in 
Conference 


By BattHasak H. Meyer* 


A conference is a meeting of men for the purpose of considering and 
sting upon questions of common concern. The common concern of the 
nembers of the Interstate Commerce Commission is the administration of 
the laws which Congress has entrusted to it for that purpose. The Com- 
mission functions as a statutory body chiefly when it sits in conference. 
The activities of Commissioners, outside of conference, in their individual 
ofices, in hearings and argument, are largely in preparation for confer- 
ence or in execution of minutes and orders adopted in conference, pur- 
suant to authority conferred by Congress. Compared with a watch, 
Commission conference is the mainspring, while Commission organiza- 
tion, from messenger boys to examiners and directors, constitutes the 
works. The institution called the Interstate Commerce Commission is 
comparable to the complete watch. Generally the Commission functions 
like a good watch. 

It is the purpose of this discussion to describe conference activities 
in their relation to the public business which Congress has assigned to the 
Commission. 

Because of their historical interest and relation to Commission devel- 
opment I shall chronicle at the outset the first conference held by the 
original and by each of the successively enlarged Commissions. The 
original Commission, composed of five members—Cooley, Morrison, 
Schoonmaker, Walker and Bragg—held its first conference on March 31, 
1887, at 3 p. m., when, after taking the oath of office, they ‘‘convened at 
the office of the Secretary of the Interior for the purpose of organiza- 
tion.”” They elected Cooley chairman, inspected the quarters assigned 
to them by the Secretary of the Interior, informally discussed their 
duties, and then adjourned to the following day, April 1, at 10:00 a. m. 
On Mareh 31, also, ‘‘The several members of the Commission made a 
formal call upon the President at 11 a. m.’’ The latter was not con- 
ference action. It was an individual act on the part of each appointee, 
#s indicated in the careful language of the minutes, as quoted above. 

Nineteen years later, the membership of the Commission was in- 
creased to seven. The first conference of the enlarged Commission, with 
all seven Commissioners present, was held on September 12, 1906. The 
Commissioners were: Knapp, Clements, Prouty, Cockrell, Lane, Clark 
and Harlan. Commissioner Clark attended conference for the first time 
m July 31, 1906, the day he took his oath of office. Commissioner Har- 
an qualified on August 28, 1906, but did not appear in conference until 
September 12, as indicated above. 

The Commission was increased to nine members by an act of Con- 
eress of August 9, 1917, but it was not until October 5, 1917, that Com- 


*A Member of the Commission from January 1, 1911 to April 30, 1939. 
—599— 





600 I. C. C. PRACTITIONERS’ JOURNAL 





————___ 


missioners Aitchison and Woolley qualified. Aitchison attended confer. 
ence on that day, but Woolley did not appear until October 8. Whik 
nine was the statutory number after the passage of the statute, not until 
October 16 were the nine Commissioners actually assembled in confer. 
ence. Although Commissioner Anderson was present in conference on 
October 6, he did not qualify until October 15, the day before he joined in 
his first Commission conference. The original nine were: Clark, Harlan, 
McChord, Meyer, Hall, Daniels, Aitchison, Woolley, and Anderson. 

By act of Congress of February 28, 1920, the first transportation act, 
the size of the Commission was further increased to eleven; and it fol- 
lows that after the effective date of that act the Commission acted on the 
basis of eleven members, six constituting a majority. There has been no 
increase since then. There were changes in the composition of the nine, 
and certain vacancies were permitted to continue for some length of 
time. The following appears to have been the first complete team of 
eleven: McChord, Meyer, Hall, Daniels, Aitchison, Woolley, Eastman, 
Potter, Esch, Campbell, and Lewis. I base these enumerations of Com- 
missioners on conference minutes, which are authoritative although I may 
have made mistakes in checking them. All eleven appear to have been 
together in conference for the first time on May 17, 1921. 

Pursuant to law, on October 17, 1917, the Commission in conference 
created divisions of the Commission, of which Division 2, Clark, Daniels, 
and Woolley met on the following day, October 18, 1917, and transacted 
some business, and thus became the first Division to act officially. 

Commission conferences are held regularly on the first and second 
Mondays and Tuesdays of each month except August. These are known 
as regular conferences. July and September sometimes vary. Special 
conferences are held as the business before the Commission requires. 
Varying somewhat with changes in the hours of opening and closing of 
Government offices, regular conferences begin at 9:30 or 10:00 in the 
morning. There is a recess from 12:30 to 2:00, and the closing hour is 
4:00 or 4:30 in the afternoon. The hours of special conferences are gov- 
erned by the convenience of the members of the Commission with refer- 
ence to special engagements, arguments, hearings, committee meetings, 
and meetings of divisions. Divisions determine their own hours. 

I will now invite you to go with me to a regular conference from the 
office of one of the Commissioners to the conference room. Generally, the 
Commissioner will carry with him an arm full of papers composed of 
separate files. Sometimes the pile is too large to enable him to carry it 
alone when he is assisted by someone connected with his office, frequently 
a messenger, varying with individual Commissioners. In the case of some 
offices, messengers or others are sent to the conference room ahead of the 
Commissioner to carry to his regular place at the conference table that 
Commissioner’s pile. Except for special situations in individual offices 
the pile of one Commissioner is identical with that of every other Com- 
missioner ; that is, they all have essentially the same pile of work papers. 
Secretaries or other employees in Commissioners’ offices arrange the 
papers in each pile, prior to conference, in some orderly manner, so that 
the Commissioner may refer to any particular file or case as it may be 
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needed. Lists of matters pending and ready to be called for consider- 
ation in conference are circulated by the chairman before each confer- 
ence. Papers thus listed are checked in each office against each Commis- 
sioner’s conference pile and file numbers. In order to insure adequate 
time for examination and consideration of official matters by each Com- 
missioner prior to conference, a time limit is placed upon the circulation 
of conference documents. These time limits have been modified slightly 
from time to time; but for illustrative purposes I may say that reports 
in pending formal cases must be circulated before the close of business 
on Wednesday, and all other papers, such as conference memorandums 
and petitions for rehearing, before the close of business on Friday 
immediately preceding the regular conference on the following Monday. 
When time limits are placed upon matters to be considered in special 
conference such limits are indicated by the chairman in the circular an- 
nouncing the time and place for the special conference. Time limits thus 
established are generally adhered to as they should be. Only in this way 
ean so-called rush tactics and ill-considered action be avoided. There 
can be no ‘‘slipping through.’’ It goes without saying that emergency 
matters may be made an exception to the rule; but they must be genuine 
emergencies. If they are not, objection is bound to be made by some 
member of the Commission, whereupon the chairman announces that 
such particular paper will have to go over to a subsequent conference. 
It sometimes happens, almost entirely in connection with papers offered 
for consideration by only partially initiated Commissioners, that an 
entirely new paper will be placed before the Commissioners during a 
conference. Unless a real emergency is represented by the document it 
will not be considered at that session. It is obvious that Commissioners 
cannot read, digest and be able properly to pass upon something which 
has just been placed before them while conference was in progress with- 
out ignoring conference business then on call. Anyone at all familiar 
with Commission business will realize the vital importance of rules and 
practices like those just mentioned and strict adherence to them. 

Next in order, the contents of each Commissioner’s stack or pile 
should be described, necessarily in general language. Each Commis- 
sioner runs a series of conference memorandums numbered consecutively 
for a longer period of time, ordinarily a year, either calendar or official. 
That is, a Commissioner will circulate his conference memorandum No. 1, 
tither with the new year, or in connection with the first conference in the 
Fall, September or October. These memorandums deal with all the varie- 
ties of work with which the Commission deals. For instance, ‘‘ Brown, con- 
ference memorandum No. 1, January 2, 1941,’’ might deal with a letter 
addressed to him by some shipper anywhere in the United States in which 
he raises some question about compliance or noncompliance with a Com- 
mission order. On receipt of such a letter Commissioner Brown will 
check the report and order in question, perhaps ask the Director of Traf- 
¢ or an examiner who worked on this case or his secretary to prepare a 
memorandum in which the merits of the contentions set forth in the 
etter are discussed. Commissioner Brown’s conference memorandum 
No. 1 will refer to, and perhaps discuss the memorandums prepared by 
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the director and others and conclude by making a recommendation fo 
action by the Commission. The character of the recommendation wil 
naturally be determined by the character of the allegations in the letter 
with which it deals. The recommendation may take the form of a pn. 
posed reply letter, which will be written in language reflecting the faets 
and views contained in the file and adopted in conference. If the recon. 
mended letter is approved, the minute clerk will enter a conference 
minute, stating that such a letter, addressed to such and such a party 
and relating to some docket or otherwise has been approved. The letter 
may be signed by Commissioner Brown, by the Director of Traffic, or the 
_ Secretary, but it will in fact express the views of the Commission. It is 

well that it should be understood that many a letter which correspondents 
receive over the Secretary’s signature represents hours of work on the 
part of a number of different persons in the Commission organization, 
including one or more Commissioners. After Commissioner Brown has 
circulated his conference memorandum No. 1, some other member or 
members of the Commission may have views to express with reference to 
the issues raised. Other memorandums may recommend omission of cer. 
tain of the proposed language or the inclusion of certain proposed par- 
graphs, or some formal method of dealing with the situation brought to 
the attention of the Commission by the original letter. It is possible to 
have an extensive file developed in connection with a single conference 
memorandum originated by a letter. The conference memorandums 
circulated by individual Commissioners collectively, represent a kind of 
department store in which the counters are as numerous as the classes of 
goods with which the Commission deals. Many important conference 
memorandums are circulated each year. 

Another important group of papers in each Commissioner's pile 
relates to petitions for rehearing or modification or extension of effective 
date, etc. These memorandums do not usually carry a Commissioner’ 
individual conference numbers. They are headed by the docket number 
of the case to which they relate. As in the case of individual memor- 
andums, one or more members of the Commission may prior to consider- 
ation in conference, circulate memorandums in which they express agree 
ment with or dissent from the views and recommendations made by the 
Commissioner who originally placed the file in circulation. The latter 
is the Commissioner to whose personal docket the case had been assigned 
when the proceeding was instituted. Petitions in ‘‘Commission’’ cases 
are usually handled by the Commissioner to whom the Chief Examiner 
reports. This applies to rate cases. In finance cases, for instance, they 
would be handled by the Commissioner to whom the Director of the 
Bureau of Finance reports. 

Finally, each Commissioner’s conference pile contains reports 2 
formal cases which have gone through the successive steps conn 
with this class of cases, and in which the Commissioner in charge of the 
proceeding has circulated a report containing the decision which be 
recommends for approval by the Commission in conference. This clas 
of documents ordinarily elicits a wider and more varied discussion tha? 
any other class of papers. Different Commissioners will make different 
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ions which are ordinarily circulated prior to conference to all 
members of the Commission. Since these reports are circulated in dupli- 
cate for that purpose, every Commissioner may send to the Commissioner 
in charge his duplicate copy with none, or few, or many, editorial and 
sometimes substantial changes. Such files commonly represent an ex- 
tensive amount of work on the part of Commissioners, directors, and 
examiners, and others. Oral conference discussion is greatly shortened 
as a result of these written expressions circulated to all Commissioners 
prior to conference. 

Having described the character of the papers lying before the mem- 
hers of the Commission on each regular conference day, it is next in 
order to describe what is done with these papers in conference. After 
the chairman has called the conference to order he inquires whether there 
are any emergency matters to be considered. After that, the regular order 
is followed. The junior Commissioner is the first to present his material 
for conference consideration at the first regular conference in the 
Autumn. At the second regular conference, the second junior will be the 
frst on call, and in that way at each succeeding conference the next 
junior will open until the chairman has been reached. After that, the 
frst junior will again have his first turn after each conference ‘‘round.’’ 
Ordinarily each Commissioner presents his material in not less than three 
separate installments. On the first round, he calls up his own conference 
memorandums by number. When all the other Commissioners have had 
the same opportunity he will begin on the second round; that is, he will 
present petitions and papers generally relating to formal proceedings 
on his personal docket. After all the other Commissioners have done the 
same he will present the third group or reports in formal cases. Some- 
times the first and second ‘‘rounds’’ are combined. He will call all such 
reports undisposed of on his docket except those which require more than 
about thirty minutes. Reports of more than ordinary length or com- 
plexity or difficulty constitute what may be called material for a fourth 
rund in conference. Of course, not every member of the Commission 
will have a report of this character to present at each conference, nor is 
it probable that a considerable number of such reports will be offered 
at the same conference. The first two rounds are known as ten minute 
rounds. This means that ordinarily any memorandum called up on these 
rounds can be disposed of in not to exceed ten minutes each. Sometimes, 
ty common consent, depending upon the character of the memorandum, 
the diseussion may be continued through a longer period of time, especi- 
illy if it looks as if the arguments had been pretty well exhausted at the 
end of ten minutes, and that within a few minutes more final disposition 
can be made. It is obvious that when a memorandum goes over from one 
‘onference to a later one there is danger that the entire ground will be 
‘overed again, which is not an economical process. In the case of formal 
‘ports, thirty minutes each is ordinarily regarded as the maximum. If 
all the Commissioners who desire to discuss a particular case have not had 
1 opportunity to present fully their respective views, the report will go 
wer for more exhaustive consideration at a subsequent time, either 
during the same conference or at a subsequent regular conference, or at a 
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special conference at which such report may be made the special onde 
pursuant to direction of the Commission. These variations in the orde 
of procedure and methods of handling have developed solely out of a & 
sire to facilitate disposition of business before the conference, withoy 
prejudice to a thorough consideration on the merits. As previonsly 
pointed out, memorandums circulated prior to conference have as om 
of their purposes the saving of time in oral discussion in conference; but 
above all to inform each Commissioner regarding the business to k 
transacted and to prepare himself accordingly. 

After a memorandum or report has been discussed to the extent de. 
sired by the individual members of the Commission, the Commissioner in 
charge of the case or the chairman calls for a vote, and, of course, 1 
majority vote decides. The junior member votes first, and the chairman 
votes last. A study of conference votes shows that there has never ex. 
isted a voting block or line-up. The minute clerk records all votes, » 
well as all motions made and the action thereon. Sometimes an in. 
dividual vote is modified or conditioned by a statement which a partie 
lar Commissioner asks to have entered on the minute book. Tentative or 
so-called straw votes, which are sometimes resorted to as a procedural 
step before the Commission as a body is prepared to dispose finally of 
a proceeding, are not recorded except rarely as a record of progres. 
Individual Commissioners also frequently make note of points of diseus 
sion, motions, and so forth, for their personal guidance in connection with 
that or some other similar or related proceeding. 

It should be pointed out that in connection with proceedings of the 
very greatest importance in connection with which longer experience and 
greater knowledge should have a special value, the usual order is re 
versed and the discussion is opened not by the junior member, but by the 
Commissioner in charge, or by the chairman, followed by all the other 
in the order of seniority. Many momentous questions come before the 
Commission for decision. Their consideration is accompanied by a 
attitude of seriousness and conducted in an atmosphere of gravity whic 
written words cannot convey and concerning which those who have never 
sat in conference can have only a vague notion. Sometimes in paramount 
cases, by common consent every member of the Commission is requested 
through the chairman to come prepared to make a brief statement regard- 
ing the proceeding before the conference, in regular turn, irrespective 
of what any other Commissioner who preceded him may have stated 
This method produces literally a pool of individual ideas independently 
arrived at. After quite a few of the members have expressed themselves 
in that manner, one or more of those whose turn is reached subsequently 
may say that they agree with everything that has been said by Comms 
sioner No. 3, except that on some other point they agree with the Chair- 
man or Commissioner No. 2. This is followed by general discussion until 
the case has been disposed of. : 

When the door to the conference room has been closed, especially 
at times when proceedings of highest importance are to be disposed of, 
atmosphere of seriousness and even of solemnity prevails. That door 
shuts out everything except that which the Commissioners have lying 
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before them on the conference table, together with their own individual 
views and individual consciences and judgments. All the rest of the 
world is pushed beyond the horizon. Extraneous matters and outside 
views, whether expressed by persons in high or low stations are not per- 
mitted to cross the threshold of that room; and if in connection with any 
contested matter an attempt should be made to have them cross, such 
attempts would be met with frowns and cold censure, which instantly 
beat them back, a fate which they richly deserve. 

The secretary of the Commission, directors, assistant directors, ex- 
aminers, chiefs of sections and other employees of the Commission are 
called into conference from time to time when the subject matter under 
consideration suggests it. Frequently, the examiner who has heard and 
studied all the evidence is called in to answer questions regarding the 
record. Sometimes he is called to answer only a single question. Some- 
times he must go back to find the specific answer. Every employee who 
is ealled into conference is there because of special knowledge of the 
record or experience which enables him to aid the Commission. When 
they have answered the questions they are excused and the deliberations 
of the Commission continue in seclusion, as before. Examiners, like 
Commissioners, are expected to arrive at their views and conclusions in 
an entirely independent way. The Commission relies upon their intellect, 
independence, and integrity in stating facts. The character of these men 
warrants this confidence. It is the rule for Commissioners not to attempt 
to influence the conclusions which examiners express in proposed reports. 
The recommendations made by directors are their own independent 
reommendations to a Commissioner, a division of the Commission or the 
Commission itself. If the Commission takes a different view that, natur- 
ally, will prevail, and the director or examiner, or other employee will 
work to do everything he can to aid the Commission in working out that 
conclusion. They know that nothing could be less welcome than an 
expression from them which they think might be the expression which the 

ission or a Commissioner would mostly like to hear. Such men 
tan be of assistance to no one. 

Much has been said about stating the reasons for the decisions of 
the Commission in the reports. I believe both the courts and sometimes 
ulso the Commission have shown a tendency to exaggerate the importance 
of this feature in Commission reports or decisions. After all, the most 
mportant thing is to arrive at a just and lawful result whatever the 
findings and the reasoning. When a case is simple a statement of the 
determining facts and findings is likewise simple. When the case is large, 
complicated and difficult, a statement of the findings can ordinarily be 
made also with a good deal of satisfaction, provided the Commission is 
wanimous or nearly so in its views. However, when, as frequently 
happens in the case of large and complicated proceedings, diversity of 
view develops in conference discussion the determining facts and findings 
tannot be so easily stated. The same facts are frequently rated differ- 
ently by different Commissioners. The Commission, like all similar 
bodies, acts through a majority. At present, the proponent of an entire 

ission report must have at least six votes, if all Commissioners 
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participate. And everyone knows that a six to five vote is generally no 
the most satisfactory basis on which to make a decision. It is a comma 
occurrence to have a member of the Commission say that if a certain 
finding proposed will be modified or eliminated he will be able to g 
with the report. Another Commissioner may say that if there will bk 
incorporated in the report a certain sentence or paragraph which he is 
proposing he will vote in the affirmative. If a majority of the Commis 
sion agrees with him the insert will be made as a result of which the vote 
may stand, seven to four or eight to three instead of six to five. It must 
be perfectly obvious that this kind of process must be resorted to in any 
controverted proceeding. A particular report may be written in the 
style of a particular Commissioner which may or may not be the style of 
another. Certain it is that no report can fully represent the styles of 
eleven men. The same thing applies to types of reasoning and methods 
of reaching conclusions. The lack of unanimity is generally to be regret. 
ted but there is no fair way in which to avoid it. That means that the 
Commission will continue to encounter difficulty in stating its ‘‘ findings” 
in complex cases. However, this class of cases probably represents only 
a small proportion of the total. 

For many years, I have on occasions called attention to the increas- 
ing diversity of opinion with increasing size of the Commission. That is 
a question of great practical importance because other things heing equal 
the quality of the conclusions, as well as the expedition with which they 
ean be arrived at, varies inversely with the size of the Commission. At 
various times I have called attention to the ratio of dissents and coneur- 
rences in connection with formal decisions. Without reproducing tabula- 
tions which were compiled for me from time to time, I may make the 
general statement based upon statistics that while the Commission was 
composed of five and seven members, separate expressions 
less than five per cent of the total number of cases disposed of, while 
after the Commission had been enlarged to nine and eleven members 
there were separate expressions in more than fifty per cent of the cases. 
That was the record up to the time I was retired on May 1, 1939. These 
ratios are applicable only to the total number of proceedings before the 
entire body of the Commission and do not include proceedings disposed 
of by divisions of the Commission, generally composed of three members. 
The record of votes in divisions shows a tendency sympathetic with that 
of the entire commission. In simple language, it may be stated that the 
efficiency of the Commission as a body in doing the work which the body 
as a unit must do varies inversely with its size. However, an increase 
in the duties of the Commission through new legislation has required a2 
increase in the number of Commissioners in order that the increased 
volume of work can be distributed among a larger number of members 
and in that manner keep down the weight of the load imposed upon any 
one member. That load has been steadily increasing for many years. It 
is a heavy load. It was heaviest just before the Commission was givél 
authority to ‘‘delegate’’ work and act by divisions. Five Commissioner 
eould not have accomplished all the work required by Congress after the 
amendments of 1906. Nine members might have done so after 1920, 
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when the increase to eleven was made. That was regarded an open ques- 
tio among the Commissioners at that time. Eleven are needed for the 
present volume. Organization can meet future increases in volume of 
work. One aspect of a larger membership is illustrated by assuming an 
average length of time taken by an individual member in conference dis- 
eussion of cases as five minutes. On this assumption, which embraces 
the time element only, eleven members will require fifty-five minutes, nine 
will require forty-five, seven will require thirty-five, and five only twenty- 
five. It is obvious that on the assumed basis the volume of work disposed 
of by the Commission decreases directly as its size is increased. Experi- 
ence demonstrates this. But there is another and much more vital reason 
which directly affects the quality of the conference discussions and of 
the reports or decisions resulting therefrom. In a body composed of 
three or five or even seven members, each member feels a greater solici- 
tude to learn to understand the views of every other member. There exists 
areal desire to reach the same understanding of facts and to arrive at a 
sound conclusion which all members can accept. It is very different with 
alarger body. A large number as such promotes greater diversity ; and 
that is so quite irrespective of the particular individuals composing it. 
The quality I am now speaking of seems to inhere in the very nature of 
men, when numbers are greater, to develop and adhere to divergent views 
with more or less tenacity with growing opposition which militates against 
wanimity. A larger body is exposed at any moment to an obstinate 
contrary development which rarely manifests itself in a smaller body. 
It should also be remembered that types of men repeat themselves. Every 
experienced practitioner can name at least some of these types since 1887. 
A Commission of thirteen or fifteen members (larger numbers have been 
suggested for the Interstate Commerce Commission at various times) 
would necessarily fail to accomplish as large a volume of work requiring 
whole Commission action as a Commission of seven or nine would per- 
form. Divisions of three or five would produce a larger volume and a 
distinctly higher quality of product. For proceedings representing ele- 
ments of the very greatest importance a body of three men is not large 
enough and for some proceedings seven will provide a sounder deliber- 
ative judgment than five. Ordinarily, no three men among themselves 
can contribute as high a quality of deliberative judgment as a body of 
five or seven. On the other hand, it is very rare to have nine contribute 
more than seven would have contributed, and eleven are not superior to 
nine in this respect. The tendencies which I have just described with 
some repetition are functions of the size of the Commission which are 
entirely independent of the particular views maintained by individual 
“~mmissioners, whether such views may be described as conservative or 
liberal. The deliberative processes of a body of men as such are the same 
for the same number, whether the individual members belong to the left, 
right, or center. Similarly, decisions by a majority of one, such as four 
to three, five to four, and six to five, will occasionally develop, irrespec- 
tive of particular personalities and individual tendencies of thought. 
In my opinion, in the recent war on the Supreme Court one of the 
fimsiest charges was that the Court had been deciding important cases 
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by a five to four vote, as if that were a fashion toward which those par. 
ticular men had developed partiality. Basically such votes have m 
connection with ‘‘liberalism’’ or ‘‘conservatism’’ or any other ‘‘igm.” 
Incidentally, the ratio of five to four in the Supreme Court compara 
favorably with the ratio of the popular votes for President in the ele. 
tion of 1940. 

No one except a member of the Commission or a former member can 
describe the Interstate Commerce Commission in conference. Employees 
of the Commission and practitioners before it cannot do so because they 
cannot know how the Commission does its work in conference. 

The high standing of the Commission and its employees has often 
been made the subject of favorable public comment. The rock founda. 
tion upon which such comment must rest is the manner in which the 
Commission works in conference. Every official act is tinged with its 
sense of justice, its integrity, its fairness, its vigorous independenee, its 
utter defiance of external interference, its industry, its thoroughness, 
the inviolability of its conference room. 

There is nothing startling in what I have written. The article 
furnishes no headlines. Commission work is just unremitting toil, not 
sensation. This article is merely a brief description of certain adminis- 
trative processes which through more than a half century have produced 
results which have met general public approval. The gradual extension 
of jurisdiction only served to strengthen the Commission because it did 
not swerve from the sound methods which have dominated its action. It 
has been an Arm of Congress, whose very existence and methods of oper- 
ation have tended to insure perpetuation of our basic institutions. 

There are a few things concerning which I could have written which 
might have produced headlines. It would be strange if more than a 
quarter century had not produced at least something on the headline 
order. For instance, I could have described certain types of organ pipes 
through which certain types of political voices have attempted to reach 
the ears of the men behind the conference door. I could have narrated 
what appeared to me at the time to be lapses in the functioning of cer- 
tain individual Commissioners. I did not do so because relatively such 
things are unimportant and few in number. In fact, they are quite rare. 
Above all, they have always failed, as they always will fail, as long & 
the Commission in conference remains what it has been, and that in tum 


depends upon the President of the United States, and the United States 
Senate. 





Practitioners to Receive “Grandfather Rights” 
In New York State 


If the non-lawyer bill, as amended in the Assembly in the State of 
New York is adopted, practitioners will receive ‘‘grandfather rights.’’ 
The amendment offered by proponents after objections had been re- 
ceived by the committee at a public hearing reads: 


“Nothing herein shall deny the right of any person to appear for another and to 
receive compensation for his services before any temporary state commission or 
committee appointed by or pursuant to law or joint resolution of the Legislature; 
or deny the right of any person to so appear for another at any hearing held or 
proceeding taken under the provisions of the labor law or the workmen’s compensa- 
tion law. The provisions of this section shall not prohibit the appearance by any 
person for another before any administrative officer, board, commission, department, 
agency, tribunal, or other such body acting in a judicial or quasi-judicial capacit 
under the authority of the State of any municipality, corporation, or other civil 
division of the State in any case where the proceeding involves the decision of ques- 
tions of law or the preparation of a record which may be the basis of judicial review 
who, at the time this section as hereby amended takes effect, has previously appeared 
before such officer, board, commission, department, agency, tribunal, or any other 

body as is to the satisfaction of such officer or the principal officer of such 
commission, department, or other agency, qualified by experience and training and 
has such knowledge of the subject matter to be investigated.” 





Statement on Behalf of Association of Interstate 
Commerce Commission Practitioners Con- 
cerning Practice Before the Public Ser- 
vice Commission of the State of New 
York by Non-Lawyers 


I 


I appear here as representative of the Association of Interstate Com- 
merce Practitioners. My purpose is to discuss the proposed Bill as it 
affects the handling of proceedings before the Public Service Commission 
and primarily matters relating to transportation. The reason that the 
Association for which I speak is concerned with this matter is not only 
that it has both lawyer and non-lawyer members in New York State 
actively engaged in the handling of transportation matters before both 
Commissions, but because the matters which come before the Public 
Service Commission involve issues similar to, and very frequently closely 
related to matters handled by the Interstate Commerce Commission. 
Indeed, many proceedings involving transportation rates are conducted 


jointly by the Interstate Commerce Commission and the Public Service 
Commission. 


—9— 
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As of August 31, 1940, there are domiciled within the State of New 
York one hundred sixty-five non-lawyer members* of the Association of 
Interstate Commerce Commission Practitioners, who would be barred 
from appearing on behalf of others in many types of proceedings before 
the Public Service Commission of the State of New York, under the 
legislation here under consideration. 


II 


The Association of Interstate Commerce Commission Practitioner 
_ is a voluntary association, composed of those persons who have been 
granted by the Interstate Commerce Commission a certificate, admitting 
such persons to practice before the Interstate Commerce Commission. 
This Association was organized in 1929. 


III 


Membership in the Association includes many lawyers and many 
non-lawyers, each of whom, however, holds a certificate from the Inter. 
state Commerce Commission authorizing him to practice before the 
Commission. 


IV 


The Interstate Commerce Act was approved on February 4, 1887, 
and on May 25, 1887, the Commission adopted its first Rules of Practice 
(Appendix D, First Annual Report of Interstate Commerce Commission, 
page 128, 1887). Judge Thomas M. Cooley was the first Chairman of 
the Interstate Commerce Commission. He served as a member of the 
Commission from March 31, 1887, until January 12, 1892. 

The Commission said, in its first annual report, (report of December 
1, 1887) that, by the procedure it had adopted, 


“technicalities are discarded, complaints and answers are treated as presenting busi- 
ness controversies which the parties, if they elected to do so, could manage for 
themselves, and this they might do having been placed at a disadvantage by the want 
of legal learning, unless the case is such as to depend rather upon law than upon 
disputed questions of fact, which many of them do not.” 


v 


The Public Service Law, State of New York, Laws of 1910, Chapter 
480, with respect to practice and procedure before the Public Service 
Commission, closely follows the pattern of the Interstate Commerce Act. 
Article 1, paragraph 20, provides: 


“Practice before the commission: All hearings before a commission or a com 
missioner, or an officer or employee rape By ery to conduct an investigation 
or hearing, shall be governed by rules to adopted and prescribed by the com 
mission. And in all investigations, inquiries or hearings the commission or @ COM 
missioner, or an officer or employee specially authorized to conduct an investigation 
or hearing, shall not be oat! by the technical rules of evidence.” (Italics furnished.) 


* Appendix A hereof listed names and addresses. 


—_——_—— 
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The statutory prohibitions and requirements of the Public Service 
Law of New York, with respect to railroads, find their counterpart in the 
Interstate Commerce Act, as follows: 


s Interstate New York 
Statutory Probibition C Public Service 
or Requirement Law 





Charges must be just and reasonable ... i Section 26 
Undue or unjust discrimination prohibited Section 31 
Undue or unreasonable preference prohibited i Section 32 
Greater charges for shorter hauls unlawful i Section 36 
Tariffs must be published and tariff charges must be 


observed Section 28, 33 
Rules of Practice may be prescribed Section Section 20 


There is like similarity with respect to regulation of motor carriers 
to be found in the Interstate Commerce Act and the New York Public 
Service Law. Generally speaking, both the Federal and State Acts are 
akin with respect to requirements of safety, car supply and accounting 
procedure. However, it is with respect to the prohibitions and require- 
ments in the Federal and State Acts against charging unreasonable rates 
or resorting to undue discrimination that non-lawyers find occasion to 
practice before regulatory commissions. The questions involved are 
primarily questions of fact and not of law. 


VI 


The Interstate Commerce Act as originally enacted provided (Sec- 
tion 17 (1)) that any party may appear before the Commission and be 
heard in person or by attorney. This provision has remained unchanged 
in the subsequent amendments to the Act. For about forty years, no 
question was raised as to the qualifications, standing or authority of a 
person who appeared before the Commission. Notwithstanding that the 
first chairman of the Commission was a distinguished lawyer and judge, 
the Commission did not take at the outset, and at no time since has taken, 
the position that only lawyers should be permitted to appear before the 

ission in a representative capacity. 

Mr. Commissioner Aitchison, in an address delivered on October 29, 
1936, at the annual meeting of the Association (Vol. IV, ‘‘I. C. C. Prae- 
titioners’ Journal,’’ page 53) said in part (p. 54) : 


“The Commission has always received material aid from many men of fine 
character and attainments, who, while lacking a formal education in law and there- 
fore not privileged to appear in court, have become thoroughly grounded in the law 
administered by the Commission. Numerous persons in this class were known to be 

Y Qualified to appear as the opemetences of others. There could be no question 


but that such persons would be highly desirable members of the Commission’s bar. 
While the statute expressly recognizes the right of parties to appear and be heard 
by attorney, as indicated by the Supreme Court of the United States in a then recent 

ing case (Goldsmith v. Board of Tax Appeals, 270 U.S. 117) the character of 
work done by the Commission, the quasi-judicial nature of its duties, the multitude 

€ interests to be affected by decisions, all require that those who represent 

ts in hearings should be persons whose qualities as lawyers or as ot erwise 
technically Competent will insure proper service to their client and help the Commis- 
sion in the discharge of its important duties. The Court has not been quoted liter- 
ally, but the paraphrase is fair.” 
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Accordingly, the Commission, by its Rules of Practice, effective 
September 1, 1929, established a Register of Licensed Practitioners before 
the Interstate Commerce Commission, divided into two classes, who, be. 
cause defined respectively in Paragraph 2(a) and Paragraph 2(b) of 
Rule I-B of the Rules of Practice of the Interstate Commerce Commis. 
sion, have come to be commonly known as Class A and Class B practi- 
tioners. 


Paragraphs 2(a) and 2(b) read as follows: 


“2, (Classes of persons who may be admitted). The following classes of persons 
whom the Commission finds, upon consideration of their applications, to be of good 
moral character and to possess the requisite qualifications to represent others may 
‘be admitted to practice before the Commission: 

“(a) (Attorneys at law). Attorneys at law who are admitted to practice before 
the Supreme Court of the United States or the highest court of any State or 
Territory or the District of Columbia. 

“(b) (Persons not attorneys, possessing legal and technical qualifications). Any 
person not an attorney at law who is a citizen or resident of the United States and 
who shall file _ to the satisfaction of the Commission that he is possessed of the 
necessary legal and technical qualifications to enable him to render valuable service 
before the Commission and is otherwise competent to advise and assist in the pre- 
sentation of matters before the Commission.” 


Effective August 2, 1938, the Commission amended its Rules of 
Practice so as to provide that all applicants for admission to practice 
before the Commission, who are not attorneys at law admitted to prac- 
tice before the Supreme Court of the United States or of the highest 
court of any State or Territory or of the District of Columbia, shall be 


admitted only upon written examination in order that the applicant may 
show that he is: 


“possssed of the necessary legal and technical qualifications to enable him to render 
valuable service before the Commission and is otherwise competent to advise and 


mist, in the presentation of matters before the Commission.” (Rules of Practice, 


Section 17(1) of the Interstate Commerce Act reads in part as fol- 
lows : 


“* * * The Commission may, from time to time, make or amend such general 
rules or orders as may be requisite for the order and regulation of proceedings 
before it, or before any division of the Commission, including forms of notices and 
the service thereof, which shall conform, as nearly as may be, to those in use in the 
courts of the United States. * * *” 


In Goldsmith v. Board of Tax Appeals, 270 U. S. 117, the Supreme 
Court said (p. 120): 


“The chief issue made between the parties is whether the Board of Tax Appeals 
has power to adopt rules of practice before it by which it may limit those who 
appear before it to represent the interest of taxpayers to persons whom the Board 
deem qualified to perform such service and to be of proper character. * It 
is further provided by the Act that 


‘the proceedings of the Board and its divisions shall be conducted in ac- 


es with such rules of evidence and procedure as the Board may pre 
scribe.’ 


“The last sentence in the Title providing for the Board is 


‘The Board shall be an independent agency in the executive branch of the 
Government.’ 
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“We think that the character of the work to be done by the Board, the quasi- 
judicial nature of its duties, the magnitude of the interests to be affected by its 
decisions, all require that those who represent the taxpayers in the hearings should 
be persons whose qualities as lawyers or accountants will secure proper service to 
their clients and to help the Board in the discharge of its important duties. * * *” 


The Court further said (p. 122) : 


“* * * Our view, on the contrary, is that so necessary is the power and so usual is it 
that the general words by which the Board is vested with the authority to prescribe 
the procedure in accordance with which its business shall be conducted include as 
part of the procedure rules of practice for the admission of attorneys. * * *” 


Vil 


The Association of Interstate Commerce Commission Practitioners, 
at the time of its organization under the name of the ‘‘ Association of 
Practitioners Before the Interstate Commerce Commission,’’ adopted a 
Code of Ethics for practitioners before the Commission. Section I of 
this Code reads as follows: 


“These canons are in furtherance of the purpose of the Commission’s rules of 
nage which enjoin upon all persons appearing in proceedings before it to con- 
orm, as nearly as may be, to the standards of ethical conduct required of prac- 
titioners before the courts of the United States; and such standards are taken as 
the basis for these specifications, modified in so far as the nature of the practice 
before the Commission requires.” 


The Association of Interstate Commerce Commission Practitioners 
has had the encouragement of the Commission ever since the Associa- 
tion’s organization. The Commission, in its annual report for 1930, had 
rg to say under the title ‘‘Practitioners Before the Commission’”’ 
p. 74) : 


“By amendment to the rules of practice adopted May 1, 1929, we provided for 
a register of all persons admitted to practice before the commission. The amended 
tules became effective September 1, 1829, To the end of the period covered by this 
mport. 4,351 persons have been admitted to practice and entered upon the register. 
these, 1,765 were admitted upon presentation of certificates showing admission in 


the courts, and the remainder upon showings as to qualifications, and the vouchers 
and upon the motions of three registered practitioners. 


“<r 


his covers attorneys, traffic men, and others regularly and professionally 
appearing before us as ‘practitioners’. Such registration does not, however, cover 
who, bringing action before us, exercise their rights as complainants, petitioners, 
etc, to appear in their own behalf. The right of such parties to appear is statutory, 
and the commission has made it clear that it does not intend to restrict such 
appearances. 
_, ‘It is'worthy of record that soon after the register of practitioners was estab- 
lished, there was formed an Association of Practitioners Before the Interstate Com- 
merce Commission, with aims and powers in general similar to those of a bar 
association. On October 30 and 31, the Association held its first annual session, in 
Washington, with a large attendance from its membership of approximately 1,500 
Practitioners, The Chief Justice of the United States made the opening address. 
A notable result of the session was the adoption by unanimous vote of a code of 
Professional ethics, modeled upon the code of ethics of the American Bar Associa- 
ton, and designed to aid in compliance with our rule of practice which requires 
that all parties appearing in proceedings before us must conform to the standards 
of ethical conduct required o practitioners before the courts of the United States. 
general acceptance and observance of such a code of ethical practice will tend 
to facilitate and promote the administration of our duties under the Act.” 
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Cases involving the question whether rates are reasonable, whether 
they are unjustly discriminatory, whether they are unduly preferential 
and unduly prejudicial, present fundamentally questions of fact. The 
Supreme Court has many times said that these questions are solely those 
of fact (Texas & Pacific R. R. Co. v. Inter. Com. Comm., 162 U. S. 197, 
p. 219; Pennsylvania Co. v. United States, 236 U. S. 351, p. 361; National 
Railway Co. v. Tenn., 262 U. S. 318; Inter. Com. Comm. v. Alabama Mid. 
land Railway Co., 168 U. S. 144, p. 170; Illinois Central Railway Co. v. 
Inter. Com. Comm., 206 U. S. 441; Pennsylvania Railroad Co. v. Inter- 
national Coal Mining Co., 230 U. S. 184). Moreover in prescribing rates 
for the future the functions of the Public Service Commission are quasi- 
legislative in character. 

Cases before the Public Service Commission involving the question 
whether a rate is unreasonable, unjustly discriminatory, or unduly 
preferential, or unduly prejudicial, require the presentation to the 
Public Service Commission of evidence that is highly technical in its 
nature, and to say that in each and every case no one but a lawyer may 
appear before the Public Service Commission in a representative capacity 
would be to shut off the Public Service Commission from the help and aid 
it has received from persons who through long years of intensive study 
and work have acquired a familiarity with the technical subjects of rates, 
discrimination, preference, traffic and transportation conditions that has 
enabled them to make a presentation of these questions of fact that is 
adequate in every respect and that is helpful to the Public Service 
Commission. It is not to be believed that the State of New York is going 
to throw overboard this experience and prohibit from appearing in a 
representative capacity persons who, though not lawyers, are technically 
qualified to present these questions of fact. 

Furthermore, if appearances be confined to lawyers alone, it would, 
as a practical matter, deprive parties in cases of minor importance of the 
opportunity of having their cases presented to the Public Service Com- 
mission, a body appointed by the Legislature to hear and determine all 
cases, irrespective of their importance and the amount involved. Many 
of the cases involve very small amounts, amounts that would not justify 
employing a lawyer. But these cases are handled by traffic men of wide 
experience who are retained by chambers of commerce, commercial 
groups and organizations in various cities and localities, and who handle, 
on behalf of the members of these various organizations, cases that such 
members have arising under the Public Service Law. 


Ix 


At the Midwinter meeting of the House of Delegates of the American 
Bar Association in Chicago, Illinois, on January 8 and 9, 1940, the fol- 
lowing resolution was adopted : 


“Resotvep that the policy adopted by the Standing Committee on Unauthorized 
Practice of the Law of declining on behalf of the Association to intervene as once 
curiae in litigation brought by local bar associations, except in unusual cases, but o 
endeavoring, through full discussion of unauthorized practice problems, to moe 
wherever possible, the cooperation of national associations of laymen in the accept- 
ance of principles relating thereto, be approved. 
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The Committee on Unauthorized Practice of the Law of the Ameri- 
ean Bar Association announced these principles: 


“1, No prosecution of any form of unauthorized practice should be undertaken 
by a bar committee unless it can be clearly shown that such practice in the given 
case is resulting in injury to the public.” 


“2. No proceeding should be instituted based solely on the economic interest 
of the bar.” 


The Interstate Commerce Commission has been in existence for 
more than 54 years, during that time, non-lawyers have appeared in a 
representative capacity before the Commission in cases involving funda- 
mental questions of fact regarding rates, charges, discrimination and 
preference—all technical matters. In no case has it ever developed that 
appearances before the Interstate Commerce Commission by non-lawyers 
resulted in an injury to the public. 


x 


In so far as practice before the Public Service Commission of New 
York is concerned, the legislation here under consideration would de- 
prive the Public Service Commission of establishing its own bar and 
would thus nullify Article 1, Paragraph 20 of the Public Service Law. 
The Public Service Commission is now authorized to establish such bar 
and to thus prevent any practice ‘‘resulting in injury to the public.’’ 

WHEREFORE, the Committee on Codes is respectfully requested to 
recommend amendment of this or any substitute bill which would prevent 
persons from being represented in transportation matters before the 
Public Service Commission of the State of New York by those, whether 
lawyers or non-lawyers, who are in the opinion of that Commission or of 
the Interstate Commerce Commission duly qualified to act for others 
and to be of service to the Commission ; or, in the alternative, to register 
this Association as being opposed to this or any similar bill which does 
not make provision for future practice before the Public Service Com- 
mission by non-lawyers. 

Respectfully submitted, 


ASSOCIATION OF INTERSTATE COMMERCE 
CoMMISSION PRACTITIONERS, 


By ComMITTEE ON Practice BEFORE 
ReeutaTory Bopres or States 
AND FEDERAL GOVERNMENT AND 
UNAUTHORIZED PrRactTIcE oF Law, 


Eumer A. Smitu, Chairman, 
JOsEPH J. GEARY, 
Miuton P. BaumMaAn. 


By Minton P. Bauman, 
140 Cedar Street, 
New York, N. Y. 


March 4, 1941. 





Traffic Men Meet to Consider New Legislation 
(S. 674, S. 675 and S. 918) 


‘*Non-Lawyer practitioners before the Commission and other admin- 
istrative bodies have taken steps to protect their interests as affected by 
Senate bills which would modify or deprive them of their right to prae- 
tice before such bodies, by setting up an organization at a meeting in 
Washington, March 17 headed by Milton P. Bauman of New York, who 
presided over the organizing conference. 

‘‘The meeting was an informal one attended by non-lawyer prac- 
titioners in Washington at the time in proceedings before the Commission. 
Committees were set up to appear at a hearing March 31 of a sub-com- 
mittee of the Senate Judiciary Committee on S. 674, S. 675 and 8. 918, 
and cooperate with other organizations interested in the matter. 

‘*Those participating in the conference, about forty in number, 
drafted a letter addressed to interested parties telling them about what 
had been done. It was addressed to those who attended the meeting, to 
those unable to attend who had expressed a desire to be advised of the 
proceedings and all appointed by the conference to serve on committees 
whether they attended or not. 

‘* According to the letter it was unanimously recommended that Con- 
gress generally and presently the Senate Judiciary Sub-Committee be 
urged to amend the pending legislation so as to provide ‘that nothing 
herein shall be construed to affect or otherwise limit the existing right 
of the Interstate Commerce Commission, the Maritime Commission, the 
Civil Aeronautics Board or the coal division of the Department of Inter- 
ior to prescribe their respective rules of practice and to determine who 
may appear before them.’ 

‘The letter told those interested that if the legislation is not so 
amended the bills are to be opposed in toto. 

“It was the consensus, said the letter, that immediate action was 
to be directed solely to the three Senate bills mentioned, set for the 
hearing on the last day of March. Particular emphasis, it added, was to 
be placed on the view that the administrative agencies dealing, as they 
did, with highly specialized practice, were best qualified to determine the 
qualifications and competency of those to be permitted to practice before 
them. 

**It was pointed out that of the three bills set for hearing only one 
provided that persons other than lawyers ‘may be admitted to practice 
before any agency upon such reasonable regulations and requirements as 
such agency may find necessary.’ S. 675 was objectionable, it was pointed 
out, because it would deprive the administrative agency of the power to 
prescribe rules of practice and determining who might appear in its pro- 
ceedings. Such rights and powers would be transferred to a new office 
to be known as the Director of Federal Administrative Procedure. The 
third bill, S. 918, the letter said, would confine appearances before the 
commissions to lawyers in all cases where the proceeding involved the 
decisions of law and the preparation of a record which might be the 
basis for judiciary review. 


—616— 
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‘« ‘Potentially all proceedings before the Interstate Commerce Com- 
mission and similar regulatory agencies’, says the letter, ‘are subject to 
judicial review. Actually very few of such proceedings are reviewed 
by the courts. S. 675 and S. 918 require amendment to conform with the 
principles we have adopted. S. 674 does not and thus is not objection- 
able in the aspect with which we deal. Other groups and associations 
are directing attention to objectionable features of all three bills.’ 

‘‘Committees appointed by Chairman Bauman were chosen to assure 
registration of a full expression of opinion. All committee members, the 
letter said, were requested to prepare and personally submit, on behalf of 
non-lawyer practitioners a statement, in letters addressed to members of 
Congress and brief supporting the principles adopted. Those subscribing 
to the principles were requested immediately to advise Chairman Bau- 
man, who appointed the following committees : 

‘To contact the administrative agencies, C. E. Bell, T. D. Geohegan, 
Dabney T. Waring, H. A. Hollopeter and F. F. Estes. 

“‘To cooperate with Shippers’ Advisory Boards: A. W. Vogtle and a 
member from each board to be selected by Mr. Vogtle, there being 
thirteen such boards. 

“To cooperate with the National Industrial Traffic League: C. E. 
Bell, J. K. Hiltner and E. F. Lacey. 

“‘To cooperate with live stock and farm organizations: C. E. Childe, 
C. E. Blaine and E. P. Byars. 

“To cooperate with the Associated Traffic Clubs. C. R. Musgrave, 
F. A. Doebber, E. D. Sheffe and J. C. Beck. 

“‘To cooperate with other lay-practitioner groups: H. J. Saunders, 
T. D. Geohegan and M. P. Bauman. 

“‘To cooperate with chambers of commerce: E. L. Hart, southeast; 
A. C. Welsh, Trunk Line and New England; J. V. McMahon, central 
territory; E. H. Thornton, southwestern territory; H. R. Brashear, 


Pacific coast and Carl F. Giessow, western and intermountain terri- 
tories,’? 





I. C. C. Office Hours 


Beginning Monday, March 31st, the offices of the Interstate Com- 
meree Commission opened at 9.15 a. m. and closed at 4.45 p. m.,, 
Monday through Friday, and on Saturdays the offices are to open at 
9.15 a. m., and to close at 1.15 p. m. 

Under this change in office hours information for the public and 
press will be released at 10 a. m. and 3.30 p. m., except on Saturdays 
when the hours will be 10 a. m. and 12 noon. Memoranda containing 
information of action by Division 4 of the Commission in uncontested 

nee cases will be released at 12 noon each day, including Saturdays. 





U.S. Staggers Hours of 75,000 Workers To Relieve 
District Traffic Congestion 


NEW SCHEDULE FOR WORKERS 
(Effective March 31) 





Closing Time 
Monday 
Beginning through 
Agency. time Friday Saturday 
Executive Office of the President— 
The White House Office 
‘Bureau of the Budget ...... 
National Resourcés Planning Board 
Office of Government Reports 
Liaison Office for Personnel Management .... 
*Office for Emergency Management 
Departments: 
——— 
ll except Farm Credit Administration 
Farm Credit Administration 
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Treasury— 
Except as otherwise provided ..... 
*Bureau of Engraving and Printing 
Bureau of Internal Revenue— 
mmissioner and Miscellaneous Unit... 
Chief Counsel’s Office 
Income Tax Unit 
*Miscellaneous Tax Unit 
Procurement Division 
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Independent Agencies— 
Alley Dwelling Authority 
American Battle Monuments Commission 
Board of Governors, Federal Reserve System 
*Board of Tax Appeals 
*Civil Service Commission 
*Employes’ Compensation Commission 
*Federal Communications Commission 
Federal Deposit Insurance Corporation 
Federal Loan Agency— 
Administrator's Office 
Reconstruction Finance Corp. and affiliates 
Export-Import Bank 
Electric Home and Farm Authority 
*Home Owners Loan Corporation 
*Federal Home Loan Bank Board 
*Federal Savings and Loan Insurance Corp. 
*Federal Housing Administration 
*Federal Power Commission 
*Federal Security Agency 
Federal Trade mmission 
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Closing Time 
- Monday 
Beginning through 
Agency. time Friday Saturday 


Federal Works Agency—except W. P. A. ........ 8:30 12:30 
Works Project Administration 8: 12:30 
*General Accounting Office : 
*Interstate Commerce Commission 

*Maritime Commission : 
Maritime Labor Board .................... noseerieannapign 9:00 
National Advisory Committee for Aeronautics 8:30 
National Archives ‘ 9:00 
National Capital Park and Planning Comm. 19:00 
*National Labor Relations Board 9:15 
National Mediation Board ; 
*Panama Canal 

*Railroad Retirement Board ‘ 

*Securities and Exchange Commission 

Selective Service System 

Smithsonian Institution 

*Tariff Commission 








— 
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* Indicates a change from existing hours. 

t The Navy Department will close at 3:30 p. m. on Friday. Navy Yard closing 
hours will continue to be 4:30 p. m. daily, including Saturday, with a five-day week 
for office employes. 

+One shift of employes of the Census Bureau at Third street and Virginia 

avenue will continue to work from 8 a. m. to 3:30 p. m. Monday through Friday, 
and to 12 noon on Saturday. . 
_ Nore: Half-hour lunch periods are provided for all except nine of the agencies 
listed above. Seven of these have 60-minute periods—Federal Reserve Board, Fed- 
eral Deposit Insurance Corp., Administrator’s office of Federal Loan Agency, Recon- 
struction Finance Corp.; Export-Import Bank, Electric Home and Farm Authority 
and Work Projects Administration. The other two—Farm Credit Administration 
and the War Department, have 45-minute lunch periods. 





Rail Transportation 


By F. F. Estes, Editor 


1. C. C. Orders Reduced Rates on Single Car Gasoline Shipments 


In Docket 28106—Petroleum Rail Shippers’ Association v Alton and 
Southern Railroad et al, the I. C. C. has found rates on single carloads of 
gasoline, other refined petroleum products taking the same rates, and 
natural gasoline, from midcontinent territory to certain points in W.T.L. 
Territory, Illinois and Indiana, to be unreasonable. As to Indiana groups 
the rates were found to be unduly prejudicial and as to Illinois groups 
they were found to be unduly preferential. The removal of undue 
prejudice and preference is required and reasonable rates are prescribed. 
Rates and minimum tender requirements of Great Lakes Pipe Line Com- 
pany and Phillips Petroleum Company for transportation of refined 
petroleum products and natural gasoline from origins in Oklahoma and 
Texas to their terminals in W.T.L. Territory, were found unreasonable, 
and reasonable rates and minimum tender requirements were prescribed. 

The Commission ordered the rates on single car shipments reduced 
and refused to prescribe multiple car rates on such traffic. The com- 
plainants had asked the Commission to prescribe low multiple car rates 
to enable them to compete with major integrated companies using pipe 
lines. The Commission said that evidence as to the merits of such pro- 
posals was not sufficient to warrant a decision at this time. The rail- 
roads were urged, however, to give further study to the proposals of 
such rates in view of tonnage which has been lost to other means of 
transportation. 





Pipe Line Rates on Midcontinent Oil 


Sharply reduced railroad and pipe line rates on oil from the mid- 
continent field centered in Tulsa, Oklahoma, to the western region ex- 
tending from the Mississippi River to the foothills of the Rocky Moun- 
tains have been ordered by the Interstate Commerce Commission. 

The rail rate cuts, ranging from 3 to 13 cents a hundred pounds in 
most cases and as high as 16 cents to upper Michigan, are slated to go 
into effect June 11. The pipe line rate cuts, to be made effective on the 
same date at terminal points, range from 16 to 25 cents per hundred 
pounds. Rail cuts are extended to 31 key destinations in the so-called 
western trunk line territory. 

The rate readjustment, one of most important ordered by the I.C.C. 
in recent years, was made on complaint of independent oil shippers. 
The Commission declined to order establishment of trainload rail rates 
as requested by the shippers, but said such rates were lawful, and sug- 
gested that the railroads make a study of the possibility of publishing 
rates concessions for quantity shipments. 
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Pipe lines affected by the rate order are Phillips Petroleum Co., Pipe 
Line & Great Lakes Pipe Line Co. Illustrative of the drastic nature of 
euts to be put into effect are reductions from 28 to 10 cents per hun- 
dred pounds in the rate of Kansas City and from 40 cents to 24 cents to 
Chicago. = , 

The rate cuts are to extend to territory as far east as Indiana. 





Anthracite Freight Rates 


The I. C. C. and the Pennsylvania Public Utilties Commission have 
agreed to hold a joint hearing on railroad rates for anthracite at Scran- 
ton, the date being tentatively fixed as April 16. 





Section 204 Claims Reopened 


Division 4 of the I. C. C. has issued orders reopening claims filed 
under Section 204 of the Transportation Act, 1920, for further consider- 
ation and disposition in accordance with the amendment of that Act by 
the Act of January 7, 1941. Reopening orders are being served on the 
individual carriers through statutory channels. 





Certificates of Public Convenience and Necessity 


The I. C. C. has revoked its order of June 7, 1937, prescribing regu- 
lations governing applications under section 1, paragraphs (18) to (21) 
of the Interstate Commerce Act, for certificates of public convenience 
and necessity for the construction or extension of lines of railroad, for 
the acquisition of lines of railroad and for the operation of lines of rail- 
road under contracts for joint use and has prescribed new regulations 
governing certificates of public convenience and necessity for the con- 
struction, extension, acquisition or operation of lines of railroad. 





ABANDONMENTS 


Atlantic Coast Line 


_ In a report released recently examiner Prichard recommends that 
Division 4 of the Interstate Commerce Commission find that the present 
and future public convenience and necessity permit abandonment by the 
toad of a branch line of railroad in Horry County, South Carolina. 





Raleigh & Charleston Railroad 


Examiner R. Romero has recommended that Division 4 authorize 
abandonment by the Raleigh & Charleston Railroad Company, and its 
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receivers, of the former’s entire line of railroad in Marion and Dillon 
Counties, South Carolina. The capital stock of the Raleigh & Charles. 
ton Railroad Company is owned by the Seaboard Air Line Railroad 
Company. 





Southern New York Railway 


Division 4 of the I. C. C. has issued a certificate permitting the 
abandonment of operation by the Southern New York Railway of a part 
of its line of railroad and a connecting branch in the State of New York. 





Yazoo & Mississippi Valley Railroad Co. 


The I. C. C. has authorized the Yazoo & Mississippi Valley Railroad 
Co. to proceed immediately with abandonment of approximately 38 miles 
of line in Mississippi. The Commission rescinded its order of March 6, 
granting a 30-day delay in the date of abandonment after the railroad 
agreed that the Commission could retain jurisdiction to determine what 
if any conditions might be imposed by the agency for the protection of 
employees affected by the abandonment. 





Denver & Rio Grande 


In Finance Docket 12829—the Commission has extended the ef- 


fective date of a certificate issued on January 22, 1941 for a period of 
40 days. 





Denver & Rio Grande Western Narrow-Gauge Branch 


The Senate, on March 13, adopted S.Res. 82 authorizing an investi- 
gation by the Committee on Interstate Commerce of the Senate of the 
abandonment by the Denver & Rio Grande Western Railroad Company 
of a narrow-gauge branch line between Antonito, Colorado and Santa Fe, 
New Mexico. The preamble to the resolution states that the I. C. C. was 
not fully informed of all the facts when it authorized the abandonment. 





Uvalde & Northern 


Examiner Jerome K. Lyle has recommended that Division 4 of the 
I. C. C. authorize the abandonment of the Uvalde & Northern Railway, 4 
line 37 miles long in Uvalde and Real Counties, Texas, subject to the 
condition that the owners sell the road, or any part of it, to any respon- 
sible person or corporation offering to purchase it for continued opera- 
tion at a price not less than its fair net salvage value. 
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ACQUISITION 


Cheraw & Western Railroad Company 


The Cheraw & Western Railroad Company, a new corporation, has 
applied to the I. C. C. for authority to acquire the line of railroad of the 
Chesterfield & Lancaster Railroad. The District Court has fixed the 
fair net salvage value of the Chesterfield & Lancaster at $40,400, and the 
application states that $50,000 has been raised by stock subscription for 
the purchase. 





BONDS 


Chesapeake & Ohio Railway 


Division 4 of the I. C. C. has granted the above railroad authority to 
issue $24,800,000 of refunding and improvement bonds, bearing various 
interest rates and maturity dates, with $6,490,000 thereof to be sold at 
par and accrued interest, $7,310,000 thereof to be sold at par and ac- 
erued interest less a concession of one-half of one per cent, and the re- 
maining $11,000,000 to be sold at 981% and accrued interest. The pro- 
ceeds are to be used to redeem outstanding bonds. 





Monongahela Railway 


Division 4 of the I. C. C. has granted the Monongahela authority 
to issue $11,418,000 of First Mortgage 314% Bonds, Series ‘‘B,’’ to be 
sold at 100.75 of par and accrued interest, the proceeds to be applied to 
the redemption of outstanding First Mortgage Bonds, Series ‘‘A.’’ It 
has also granted authority to the Pennsylvania Railroad Company, the 
Pittsburgh & Lake Erie Railroad Company and the Baltimore & Ohio 
Railroad Company to assume obligation and liability, jointly and sev- 
erally, as guarantors in respect to the sale of the principal and interest of 
these bonds. 





Philadelphia & Reading Terminal 


_The I. C. C. has authorized the Philadelphia & Reading Terminal 
Railroad Company to issue $8,000,000 of first mortgage bonds in connec- 
tion with the retirement of $8,500,000 of bonds due May 1, 1941. 





Cincinnati Union Terminal 


The I. C. C. has authorized the Cincinnati Union Terminal Company 
to issue $3,000,000 of 2.6% bonds in connection with the redemption of 
30,000 shares of preferred stock. 
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CONSTRUCTION 


Pittsburgh, Cincinnati, Chicago & St. Louis Railroad Company 


Division 4 of the I. C. C. has certified the construction of an extep- 
sion of its line of railroad in Clark County, Indiana, and the operation 
thereof by the Pennsylvania Railroad Company as lessee. 





Great Northern Railway Company 


Authorization has been granted by the I. C. C. to construct approxi- 
mately eight miles of branch line in Spokane County, Washington. 


EQUIPMENT TRUST CERTIFICATES 


Illinois Terminal Railroad 


Division 4 of the I. C. C. has granted authority to assume obligation 
and liability in respect of not exceeding $560,000 of Illinois Terminal 
Railroad equipment trust certificates to be issued by the St. Louis Union 
Trust Company as Trustee and sold at 100.029 and accrued dividends, 
the proceeds to be used for the procurement of box cars. 





Chicago & North Western 


Division 4 has granted authority to assume obligation and liability in 
respect of not exceeding $5,400,000 of Chicago & North Western Railway 
Company equipment trust 1-1/7% certificates, to be issued by the North- 
ern Trust Company, as Trustee, and sold at 100.2387 and accrued divi- 


dends, in connection with the procurement of freight and passenger 
equipment. 





Detroit, Toledo & Ironton 


Division 4 of the I. C. C. has granted authority to assume obliga- 
tion and liability in respect of not exceeding $1,150,000 of Detroit, 
Toledo & Ironton Railroad 114% equipment trust certificates, to be issued 
by the Union Trust Company of Pittsburgh, and sold at 98.323 per cent 
of par and accrued dividends, in connection with the procurement of lo- 
comotives and cars. 





RECEIVERSHIP 


Wisconsin Central Railway Company 


In Finance Docket No. 13115—Wisconsin Central Railway Company 
Receivership, Division 4 of the I. C. C. has authorized a protective com- 
mittee for holders of the 4% 50-year first general mortgage gold bonds of 
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the Wisconsin Central Railway Company. The committee is empowered 
to solicit authorizations to represent the holders of these bonds in aeccord- 
ance with the terms of a suitable deposit agreement. 





REORGANIZATIONS 


The New York, New Haven & Hartford Railroad Company 


The I. C. C. has modified its plan of reorganization of the New York, 
New Haven & Hartford Railroad Company as approved February 18, 
1941, with respect to the right of the reorganized company to pay divi- 
dends on the preferred stock of the Boston Railroad Holding Company. 
As so modified, the plan of reorganization has been approved. 

The provisions with respect to the treatment accorded certain banks 
have been modified. It is specified that the reorganized company should 
acquire the properties, assets and franchises of the Old Colony Railroad 
Company and of the Boston and Providence Railroad Corporation pro- 
vided that the plan of reorganization of the Boston and Providence is 
accepted and confirmed. 





Boston & Providence Railroad 


The I. C. C. has modified the plan of reorganization of the Boston & 
Providence Railroad Corporation as approved by Division 4 on March 22, 
1940. The modifications relate principally to taxes and claims. 





Duluth, South Shore & Atlantic Railway Company 


Division 4 of the I. C. C. has fixed $10,000 per annum as the maxi- 
mum compensation to be paid to Sigurd Ueland for his part-time services 
as co-trustee and as counsel for the trustees of the Duluth, South Shore 
& Atlantic Railway Company, in reorganization under Section 77 of the 
Bankruptey Act. 





Chicago & North Western Railway Company 


The I. C. C., upon reconsideration of the decision of Division 4, has 
denied the petition of the Chicago & North Western Railway Company, 
debtor, to fix a maximum limit of allowance for expenses of its appeals in 
connection with the reorganization proceedings of that Company. The 
denial is without prejudice to renewal of the petition at such time as the 
debtor is prepared to show actual expenses incurred and the resulting 
benefit to the estate. 
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Minneapolis & St. Louis 


The I. C. C. has authorized the purchase by the Minneapolis & $¢. 
Louis Railway Company and by the Minneapolis & St. Louis Railroad 
Corporation, separately, of portions of the railroad properties of the 
Minneapolis & St. Louis Railroad Company, and the acquisition by the 
Minneapolis & St. Louis Railway Company of control of the Minneapolis 
& St. Louis Railroad Corporation by purchase of capital stock. It has 
granted authority to the Minneapolis & St. Louis Railway Company to 
issue not exceeding $4,000,000 of first mortgage 4% bonds, $2,081,500 of 
second mortgage income bonds, series ‘‘A’’, and 150,000 shares of com- 
mon capital stock without par value, in connection with the reorganiza- 
tion of the Minneapolis & St. Louis Railroad Company. The Minneapolis 
& St. Louis Railroad Corporation has been granted authority to issue 
10,000 shares of common capital stock without par value, to be delivered 
to the Minneapolis & St. Louis Railway Company in payment for prop- 
erty received by the former at the foreclosure sale. 

The Commission has authorized a loan by the R. F. C. to the Min- 
neapolis & St. Louis Railway Company of not exceeding $4,000,000 in 
connection with the acquisition of the properties. 





Denver & Rio Grande Western Railroad 


Judge Symes of the United States District Court for the District of 
Colorado, at Denver, on March 7, rejected the reorganization plan for 


the Denver & Rio Grande Western Railroad proposed by the I. C. C. 
and submitted a substitute plan for the Commission’s consideration. 
The substitute plan of Judge Symes calls for the operation of the Denver 
& Rio Grande as an independent unit. To insure this independence, the 
plan would limit the amount of stock that could be sold to the Burlington, 
Rock Island & Missouri Pacific to 40 per cent. His plan would allow a 
consolidation of the Denver & Rio Grande Western and the Denver & 
Salt Lake Railroad if two-thirds of the holders of the Salt Lake’s income 
bonds voluntarily agreed to accept a reduction in interest from 6 per- 
cent to 4 percent. 





Florida-East Coast Railway Company 


The hearing scheduled to be held on April 1st in Finance Docket 
13170—Florida-East Coast Railway Company Reorganization, has been 
postponed until April 21st before Examiner Jewel. 





January-February Railroad Earnings 


Class I railroads of the United States in the first two months of 1941 
had earnings of $120,836,276, before interest and rentals, according to 
reports filed by the carriers with the Bureau of Railway Economics of the 
Association of American Railroads and made public March 31. This was 
at the annual rate of return of 4.27 per cent on their property invest- 
ment. 
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The corresponding earnings in the first two months of 1940, before 
interest and rentals, were $78,869,298 or 2.79 per cent on their property 
investment, and in the same period in 1930, were $113,013,227 or 3.79 
per cent on their property investment. 





New Railway Equipment 


Class I railroads on March 1, 1941, had 39,353 new freight cars on 
order. New freight cars on order on March 1, 1940, totaled 28,162. On 
February 1, this year, there were 41,600 on order. New freight cars for 
which orders had been placed on March 1, 1941, included 23,139 box, 
13,462 coal, 1,372 refrigerator, 995 flat, 350 stock and 35 miscellaneous. 

Class I railroads on March 1, this year, also had 298 new locomotives 
on order, of which 132 were steam and 166 were electric and Diesel. On 
March 1, 1940, there were 132 new locomotives on order including 70 
steam and 62 electric and Diesel. New locomotives on order on February 
1, 1941, totaled 238, of which 120 were steam and 118 electric and Diesel. 

New freight cars put in service in the first two months of 1941, 
totaled 11,587, compared with 11,595 in the same period last year. 

New locomotives put in service in the first two months of 1941 
totaled 81, of which 21 were steam and 60 electric and Diesel. In the 
same period last year, the railroads put 45 new locomotives in service, 
which included 11 steam and 34 electric and Diesel. 

New freight cars and locomotives leased or otherwise acquired are 
not included in the above figures. 





Estimated Freight Car Loadings for Second Quarter of 1941 


Freight car loadings in the second quarter of 1941 are expected to 
be about 14.9 per cent above actual loadings in the same quarter in 1940, 
according to estimates compiled by the thirteen Shippers’ Advisory 


On the basis of those estimates, freight car loadings of the twenty- 
nine principal commodities will be 6,340,818 cars in the second quarter 
of 1941, compared with 5,519,565 actual car loadings for the same com- 
modities in the corresponding period in the preceding year. All of the 
thirteen Shippers’ Advisory Boards estimate an increase in car-loadings 
for the second quarter of 1941 compared with the same period in 1940. 





Revenue Freight Loadings 


Loadings of revenue freight for the week ended March 29, totaled 
192,125 cars, according to report of the Association of American Rail- 
roads. This was an increase of 163,204 cars or 25.9 per cent above the 
corresponding week in 1940 and an increase of 191,434 cars or 31.9 per 
cent above the same week in 1939. 

Loading of revenue freight for the week of March 29 was an in- 
crease of 23,617 cars or 3.1 per cent above the preceding week. 
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Railroad Net Income for 1940 
Class I railroads of the United States in 1940 had a net income, after 
payment of interest and rentals, of $191,050,215. For the twelve months 
of 1939, Class I roads had a net income of $94,745,129. 





Railroad Performance in 1940 


New high records in operating efficiency were attained by the rail- 
roads in 1940, J. J. Pelley, President of the Association of American 
Railroads has announced. Summarized, the outstanding operating per- 
formance of the railroads in 1940 follows: 

1. The average amount of freight carried per train was greater 
than ever before on record. 

2. Freight was transported over the rails at an average speed never 
surpassed and approximately 62 per cent higher than twenty years ago. 

3. Freight train performance per hour was approximately twice 
as good as that of 1921. 

4. Freight locomotives attained a new high mark in average daily 
Inileage. 

5. Utilization obtained from freight cars was greater than ever 
before. 

6. Fuel efficiency in freight service was higher than ever before. 

7. Number of freight cars in need of repair was lowest on record. 





Railroad Purchases of Fuel, Materials and Supplies 


Purchase of fuel, materials and supplies made by the Class I rail- 
roads of the United States in connection with their operation were 
greater in 1940 than in any year since 1937, J. J. Pelley, President of 
the Association of American Railroads has announced. 

Such purchases in 1940 totaled $854,463,000, an increase of $85,149,- 
000 compared with 1939. In 1937, purchases of fuel, materials and sup- 
plies totaled $966,383,000. 

Class I railroads in 1940 expended $273,556,000 for fuel compared 
with $257,273,000 in 1939. For bituminous coal only, their purchases 
totaled $205,628,000, an increase of $12,549,000 compared with the pre- 
ceding year, while for anthracite, they totaled $3,486,000, a decrease of 
$1,439,000 compared with 1939. Purchases of fuel oil in 1940 amounted 
to $56,895,000 compared with $52,334,000 in the preceding year. For 
gasoline, there was an expenditure of $4,407,000 in the past year, while 
for all other fuels, including coke, wood and fuel for illumination, ex- 
penditures amounted to $3,140,000. 

Purchases of forest products amounted to $82,185,000 in 1940 com- 
pared with $69,971,000 in 1939. For cross ties, including switch and 
bridge ties, the railroads expended $52,534,000 in 1940, an increase of 
$8,776,000 above such expenditures in 1939. Purchases of lumber, in- 
cluding timber as well as other forest products, amounted to $29,651,000, 
which was an increase of $3,438,000 above the preceding year. 
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Class I railroads, in 1940 purchased iron and steel products amount- 
ing to $315,048,000 compared with $273,968,000 in 1939, or an increase 
of $41,080,000. For locomotive and car castings, beams, couplers, frames 
and car roofs, the railroads spent $40,852,000 in 1940 compared with 
$39,587,000 in the preceding year. Purchases of steel rail, including 
new and secondhand except scrap, amounted to $45,065,000 in 1940 com- 

with $38,339,000 in the preceding year, while for track fastenings, 
track bolts, spikes, and other such materials used in connection with the 
laying of rails, the railroads expended $35,718,000, which was an increase 
of $982,000 above the preceding year. 

For wheels, axles and tires, the railroads expended $27,390,000 com- 
pared with $25,799,000 in the preceding year, and for bar iron and steel, 
spring steel, tool steel, unfabricated rolled shapes, wire netting and chain, 
boiler, firebox, tank and sheet iron and steel of all kinds their expendi- 
tures amounted to $25,875,000 compared with $21,963,000 in the preced- 
ing year. Purchases of interlocking and signal material in 1940 totaled 
$16,298,000, and for standard and special mechanical appliances for 
locomotives, $12,659,000. 

Miscellaneous purchases made by the Class I railroads totaled 
$183,674,000 in 1940, compared with $168,102,000 in 1939. Coming under 
this heading were $27,994,000 for glass, drugs, chemicals, including 
chemicals for timber treatment, and painters’ supplies; $17,148,000 for 
lubricating oils and grease, illuminating oils, boiled compound and waste; 


$14,502,000 for stationery and printing; $17,187,000 for comissary sup- 
plies for dining cars, camps and restaurants; $13,453,000 for electrical 
materials; $10,734,000 for ballast; $6,430,000 for passenger car trim- 
mings; and $9,190,000 for locomotive, train and station supplies. 





Estimated Railroad Carloadings—1941 and 1942 


Ralph Budd, Transportation Commissioner of the National Defense 
Advisory Commission, has released the details of an estimate on total 
railroad carloadings in 1941 and 1942. The forecast indicates an in- 
crease of 9.4 per cent in total carloadings in 1941 as compared with 1940, 
and an increase of 16.9 per cent in 1942 as compared with 1940. 

Basie figures for commodities affecting 60 per cent of all railroad 
carloadings were furnished by the Commission’s Bureau of Research 
and Statistics. Their estimates were translated into carload equivalents 
by the Association of American Railroads, which also estimated other 
commodities based on the Bureau of Research and Statistics’ study. This 
overall estimate covers defense and civilian requirements, in U. 8S. and 
British purchases. 

The total increase in carloadings for 1941 is estimated at 3,426,628, 
an average weekly increase of 65,900 cars above 1940. Loadings in 1942 
are estimated to exceed 1940 by 6,140,373 carloads, an average weekly 
increase of 118,100. The railroad traffic in 1942 should be about three- 
fourths as much as it was in 1929, although the total traffic of the country 
would probably be the largest ever handled. 
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Bituminous coal loadings are expected to increase 690,931 cars in 
1941 compared to 1940, or 12.4 per cent. In 1942 bituminous coal ig ex. 
pected to show an increase of 1,465,422, or 26.3 per cent. 

Iron ore loadings in 1941 may exceed 1940 by 535,849, or 30.1 per 
cent. In 1942 they are estimated at an increase of 902,577 over 1940, o 
50.7 per cent. 

Lumber, shingles and lath are expected to increase 125,142 cars, or 
18.2 per cent in 1941 and 198,028 cars, or 28.8 per cent in 1942. 

Refined oils and gasoline are estimated to increase 88,175 cars, or 72 
per cent in 1941 and 173,901, or 14.2 per cent in 1942. 

Iron and steel shipments of all kinds are expected to increase 326,440 

cars in 1941, or 30 per cent over 1940. In 1942 estimated increase over 
1940 is 524,589, or approximately 48.5 per cent. 

Cement loadings for 1941 show prospective increase of 115,501 car, 
or 22.3 per cent; in 1942, 182,324 cars, or 35.2 per cent. 

Automobiles, trucks and parts, including tires, show estimated in- 
crease in 1941 of 204,270 cars, or 31.7 per cent. In 1942, the estimated 
increase is 330,217 cars or 51.2 per cent. Scrap iron and scrap steed 
loadings in 1941 show estimated increase of 79,141 cars, or 26.6 per cent, 
and in 1942, 128,827 cars, or 43.3 per cent. 

Because of inherent difficulties in any attempt at long-range fore. 
casting, these estimates undoubtedly will be revised from time to time to 
give effect to changes as they occur. Defense requirements that would 
— coast-wise shipping would make the indicated estimates far too 
sm. 





Judge Fletcher Appointed Chairman of Harriman Award Committee 


Judge R. V. Fletcher, Vice President and General Counsel of the 
Association of American Railroads, has been appointed Chairman of the 
Award Committee of the E. H. Harriman Memorial Medals. Judge 
Fletcher will succeed the late George B. Courtelyou. 





Railway Labor Protection in Abandonment Cases 


A statutory three-judge court, sitting as the District Court of the 
United States for the District of Columbia, has held that the I. C. ¢. 
has authority to require job protection and compensation for railroad 
employees in partial abandonment cases. The decision was rendered 
in the case of the Pacific Electric Company a Southern Pacific subsidiary, 
which had obtained permission from Division 4 of the I. C. C. to abandon 
90 miles of its line around Los Angeles and substitute bus service there- 
for. In granting the certificates Commissioners Mahaffie and Miller 
declined to impose provisions for protection of the carrier’s employees. 
Commissioner Porter dissented, saying that the Commission has the 
power to impose such conditions and should do so. The Court agreed 
with Commissioner Porter. The Court consisted of Chief Justice Groner 
and Justice Vinson of the U. S. Court of Appeals for the District of 
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Columbia and Chief Justice Wheat of the District Court of the United 
States for the District of Columbia. 

The Court recognized two kinds of abandonments, one where part 
of the railroad is abandoned and busses or trucks substituted, so that the 
road as a whole can save money, and concluded that in such cases the 
employees should get their share of the gains. In the other kind, where 
a whole or small railroad may be abandoned and there is nothing left 
for anybody, the Court recognized that the employees need not be taken 
care of. The Court pointed out, however, that in merger cases employee 
protection is mandatory, while in abandonment cases it is discretionary 
with the I. C. C. 





A Floor Under Freight Rates 


The following editorial appeared in the New York Journal of Com- 
merce of March 11: 


“The decision of the United States Supreme Court upholding the 
Interstate Commerce Commission’s power to prevent reductions in rail- 
road freight rates to ‘cutthroat’ levels to meet competition of other trans- 
port agencies opens the way for a wider application of the broad regula- 
tory powers accorded the Commission in the Transportation Act of 1940. 

“‘The object of that law was to substitute the regulation of the whole 
structure of transportation rates for separate Federal control of railway 
rates. Where railroads competed with motor highway and water car- 
riers for freight, the Commission was to see that rates were not below the 
level where the more efficient carrier would find the business compen- 
satory. In the case decided recently, the Commission sought to prevent 
a reduction in rates by the Chicago, Milwaukee, St. Paul & Pacific and 
other railroads to meet competition of truck and water carriers where 
the new rates were found to be unduly low for all types of carriers. 

“It is no easy matter to regulate several competing types of carriers 
fairly and equitably. The principle laid down by the Commission is to 
avoid rate reductions that prevent the most efficient type of carrier from 
obtaining remuneration for out-of-pocket costs and some return on its 
investment. In any one instance, the determination of what is a com- 
pensatory rate is obviously a very difficult matter, in view of the many 
complexities that enter into the determination of the costs related to one 
particular type of freight shipments. Presumably, the courts would 
leave the application of the principle involved to the I. C. C. 

“‘Properly applied, this principle will inure to the benefit of all 
types of transportation enterprises. Just as railroads do not want trucks 
to bid for traffic at unremunerative levels merely to obtain more of the 
freight now handled by the rail lines, so the motor carriers can ask that 
railroads, in cutting rates to attract freight from the highways, should 
not go below their own cost of doing business.”’ 





L C. C. Practitioner Hearing 


In Ex parte No. 135—re Jerome E. Lane, wherein the Commission, 
on April 15, 1940, issued a rule to show cause why Lane should not be 
disbarred as a practitioner before the Commission, a hearing has been 
assigned to be held at the Hotel Sherman, Chicago, on June 10, 194) 
with Examiner P. O. Carter presiding. The order and notice of hearing 
recites that Lane has filed with the Commission an answer raising issue 
of fact which will be the subject of the hearing. 





I. C. C. Personnel Changes 


Mr. E. H. DeGroot, Jr., retired on March 31st as Director of the 
Bureau of Service of the I. C. C. and has resumed the practice of law 
in Washington, D. C. The Commission has announced the promotion of 
Assistant Director C. C. Wall, to be Director of the Bureau. Mr. Wall 
has been Assistant Director since May 1, 1937. He has been associated 
with the Bureau since 1922. 

Charles F. Gerry, Assistant Chief Examiner, Bureau of Formal 
Cases, retired on March 31. Examiner Frank E. Mullen has been ap- 
pointed to succeed Mr. Gerry as Assistant Chief Examiner. 

Both Mr. DeGroot and Mr. Gerry had reached the compulsory re 
tirement age—70 years. 





New Administrative Director Academy 
of Advanced Traffic 


Mr. Joseph M. Arnold, Chief Transportation Inspector, U. 8. Army 
(resigned), has recently been appointed Administrative Director of the 
Academy of Advanced Traffic, New York City. He will be in charge of 
administrative functions of the school and in supervision of phases of 
student instruction. 





Railroad Retirement Act and Related Activities 


Annuities 


Service with 4,615 companies or organizations had been held credit- 
able toward annuities under the Railroad Retirement Act through June 
30, 1940, the Railroad Retirement Board has announced. Of this total, 
1590 were carriers subject to Part I of the Interstate Commerce Act, 
2,613 were carrier predecessors, 141 were carrier affiliates, 245 were car- 
rier associations, and 26 were railway labor organizations. 

Only 1,130 of the employers held to be covered, according to the 
Board, were in operation on or after January 1, 1939. Carriers subject 
to Part I of the Interstate Commerce Act comprised 77.7 per cent of 
these, carrier affiliates and railroad associations about 10 per cent each, 
and railway labor organizations a little more than 2 per cent. 

Retirement benefits totaling $10,024,464 were certified for payment 
in December, and $60,013,983 in the 6-month period, July-December 
1940, the Railroad Retirement Board has announced. Payments amount- 
ing to $368,339,841 were certified from the beginning of operation 
through December. Employee annuities, according to the Board, ac- 
counted for 69.8 per cent of this total, pensions 27.6 per cent, survivor 
annuities 0.7 per cent, death benefit annuities 0.6 per cent, and lump- 
sum death benefits 1.3 per cent. Through December 1940, the Board had 
certified 134,464 employee annuities, 48,525 pensions, 2,681 survivor an- 
nuities, 5,102 death benefit annuities, and 35,557 lump-sum death benefits. 


Regulations Amended 





New regulations were announced recently by the Railroad Retire- 
ment Board with respect to the determination of average monthly com- 
pensation in computing an annuity for applicants who had no service 
during the 1924-1931 base period. Section 225.03 of the regulations has 
been amended accordingly. The amendment provides that the average 
monthly compensation shall be determined from earnings in the service 
period prior to 1924 for which records are available. It is to be the 
average of earnings in the last 48 months of such service period. If the 
records are available for less than 48 months prior to 1924, and the 
average is less than 60 per cent of the applicable monthly average of 
earnings reported to the Interstate Commerce Commission for the year 
1926, then earnings in the period 1932-1936, if available, shall be added 
to the prior earnings until 48 months’ earnings have been accumulated. 

The Railroad Retirement Board has amended its regulations under 
the Railroad Retirement Act of 1937 with respect to the termination of 


employer status. The amended regulations were published in the Fed- 
tral Register of March 1. 
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Status of Cincinnati & Lake Erie Railroad Company 


The I. C. C., upon rehearing, has reversed a previous decision with The 
respect to the Cincinnati & Lake Erie Railroad Company under the Rail- 
road Retirement Act of 1937 and the Carriers’ Taxing Act of 1937, and 
has held that as of August 29, 1935, and from that date to and including 
June 3, 1938, the Company and the receivers of its property did not fall 
within the terms of the exemption proviso, but, by reason of changed 
conditions, since June 3, 1938, they have been within the terms of that 
exemption proviso. 





rT 


Railroad Retirement Benefits Th 


The Railroad Retirement Board has announced that retirement bene- § 69g of 
fits certified for payment in January amounted to $10,079,263, which 
brought to $378,419,104 the total amount paid since the beginning of 
operations. A total of 136,022 employee annuities, according to the 
Board, were certified through January, 1941, 48,525 pensions, 2,713 
survivor annuities, 5,163 death benefit annuities, and 36,537 lump-sum Cc 
death benefits. 

Payments on lump-sum death benefits in January totaled $220,793, 
and averaged $223.63 for each certification. 

Employee annuities in force at the end of January numbered 113, 
493, with an average monthly amount payable of $65.64. The number 
of pensions in force at the end of January was 32,892 and the average 
monthly pension payment was $58.77. 








Railroad Retirement Board District Managers 


Announcement has been made by the Railroad Retirement Board 
of the appointment of new district managers in five of its districts. The 
new appointees and the offices to which they have been assigned are a8 
follows: William F. Denne, New York, N. Y.; Victor R. Donatelli, Buf- 
falo, N. Y.; Kenneth M. Vovee, Albany, N. Y.; Frederick W. Cunning- 
ham, St. Louis, Mo.; and Harry Wax, Salt Lake City, Utah. All of the 
new district managers joined the Board as adjudicators in 1937, and all 
have had considerable railroad experience. 











Jury Duty and National Guard Service 


The General Counsel of the Railroad Retirement Board has ruled 
that payments made by an employer to employees for periods of absence 
due to jury duty or service in the National Guard constitute compenss 
tion under the Railroad Retirement Act so long as the payments are made 
for periods during which the employee has an employment relation with 
the employer. 
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Railroad Unemployment Insurance Claims 
The Railroad Retirement Board has announced that unemployment 


+ Hinsurance claims totaled 159,011 in the four-week period from January 


4to January 31, 1941. This weekly average of 39,752 was the largest 
for any month since the inception of the program, according to the 
Board. About $3,018,500, the Board said, was certified in benefits in the 


January period. 





National Railroad Adjustment Board Cases 


The First Division of the National Railroad Adjustment Board on 
March 22, 1941 had 5,343 cases awaiting decision. The Board had heard 
608 of these, of which 211 were deadlocked. 





I. C. C. Reports For Sale 


Complete set of I. C. C. Finance, Traffic and Valuation volumes: 


TION... cocsussnsneseracenbiecanentuabbbeinbin 47 volumes 
Finance & Traffic ..............ssccceee 244 volumes (1-244) 
IIE aciicsiiciindertindaniebenak 8 volumes 


Terms $300. cash at San Francisco, California, 268 Market Street, 
Room 233, plus freight. 











Bituminous Coal Act of 1937 and 
Related Activities 


Government Establishes Maximum Coal Prices for Temporary Period 


Leon Henderson, in his capacity as Price Commissioner of the Na. 
tional Defense Advisory Commission, has frozen bituminous coal prices 
at the prices in effect on March 28. The order carries a provision that 
‘*in the event of a substantial resumption of production of bituminow 
coal, this price schedule will be revoked as soon as practicable.”’ The 
order was issued at 4:00 P. M. April 2. The wage agreement between 
the union and the coal operators expired on March 31, and April 1 being 
Mitchell Day was a holiday. Work was not resumed April 2 as no new 
agreement had been negotiated. 





Bituminous Coal Act Extension 


H. J. Res. 101, providing for the extension of the Bituminous Coal 
Act of 1937, was passed by the House of Representatives on March 27. 
Under the House Resolution the Act would be extended until June 26, 
1943. There was practically no opposition to it on the Floor of the 
House. Hearings which began before a Sub-committee of the Senate 
have been completed and the Bill passed by the Senate. It was signed 
by the President on April 12th. 





Mine Inspection Bill 


H. R. 2082, the Coal Mine Inspection Bill, was passed by the Senate 
on March 27, and returned to the House of Representatives for concur- 
rence in Senate amendments. One of the Senate amendments eliminates 
the House requirement that all coal mine inspectors be accredited mining 
engineers and substitutes a requirement that inspectors have five years 
of practical experience in mining coal. 
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Wage and Hour Administration 


“The Wage and Hour Division will classify railroads as of March 
31 each year, the date on which railroads must file their income state- 
ments with the I. C. C. Should a railroad classified as a shortline by the 
L C. C. gross more than $1,000,000 for the calendar year 1940, it will 
be classified as a trunkline for the purposes of the railroad wage order, 
beginning April 1, 1941, and continuing for a full year until April 1, 
1942. On midnight, March 31, 1941, it would have to begin payment 
of at least 36 cents an hour to all its employees. 

‘The Railroad Carrier Industry wage order went into effect March 
1, 1941. For the month of March, 1941, in the case cited, the railroad’s 
I. C. C. classification as a shortline would determine its minimum wage 
requirement. 

‘“‘The same will hold true in the case of a railroad classified by the 
I. C. C. as a trunkline whose gross earnings for the calendar year 1940 
were less than $1,000,000. 

‘Report should be made to the Wage and Hour Division by any 
railroad so changing its classification. 





Fair Charges For Lodging Furnished Railroad Employees 

Fair charges for lodging for employees of the Atlanta, Birmingham 
& Coast Railroad Company in two-room houses provided by the Company 
have been fixed at $34.88 a year for Class I houses; $31.12 a year for 
Class II houses and $27.56 a year for Class III houses, all of two rooms; 
while the fair charge for box cars has been fixed at $16.69 a year, in a 
preliminary determination filed with the Administrator of the Wage and 
Hour Division, Department of Labor, by Harold Stein, Assistant Di- 
rector of the Hearings Branch of the Division, on the basis of evidence 
presented at a public hearing held in Atlanta on October 17, 1940. 

It was also specified that where the company furnishes water to the 
workers living in its houses and buys the water from the city, it may 
charge the worker an amount which the water actually costs the company, 


and that the company must not charge for furnishing old railroad ties 
for fuel. 





Deductions for Dining Car Meals 


General Fleming, Administrator of the Wage and Hour Division 
of the Department of Labor, has announced hearings in the very near 
future on the subject of deductions for meals served railroad employees 
on dining cars, so far as they affect the 36-cent minimum wage ordered 
for trunk line railroads which went into effect March 1. The Adminis- 
trator said: 

“‘A survey conducted by the Wage and Hour Division has indi- 
cated that the trunk line railroads now making deductions for crew meals 
do so on different bases.’’ On the evidence of the hearing the Admin- 
istrator will determine a uniform basis for computing deductions. Any 
finding as a result of the hearing will be in accordance with decisions of 
the United States courts in Wage and Hour cases that no deduction or 
charge can be made for meals unless the meals were voluntarily accepted 
by the employees. 
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Court Decisions In ‘“‘Red Cap’”’ Cases 


The United States Cireuit Court of Appeals for the Fifth Cireuit, 
has sustained the railroads in requiring ‘‘red caps’’ to account for tips 
as part of their compensation under the Fair Labor Standards Act of 
1938. The decision of the Court was contained in two cases. It is an. 
ticipated that the Supreme Court of the United States will be requested 
to review the decisions. 





Wage-Hour Division Subpenas 

The United States District Court for the Eastern District of Penn. 
sylvania, at Philadelphia, on March 19, sustained the contention of cer. 
tain newspaper publishers to the effect that a subpena issued by an 
attache of the Wage and Hour Division of the Department of Labor was 
a nullity on the grounds that it was a redelegation of a delegated power. 
Such a redelegation, the Court said, could result in operation by minor 
officials if permitted. The publishers had refused to allow agents of 
the Wage and Hour Division to scrutinize their books. 





Wage-Hour Record-Keeping Regulations Amended 
Amendments to record-keeping regulations have been announced 
by General Philip B. Fleming, Administrator of the Wage and Hour 
Division, U. 8S. Department of Labor [Federal Register, March 25, 1941]. 
These amendments do not add any items which employers must keep in 


their records pursuant to these regulations. Rather, they amend and 
clarify two footnotes—one to the section on the nature of records re- 
quired, and the other to the section on definitions of terms used in the 
regulations. 

They have no relation to any possible general revision of those Regu- 
lations as a result of the hearing held on October 17, 1940 concerning the 
Regulations as a whole. 

The footnote to the section on the nature of records required previ- 
ously stated that additions to or deductions from the cash wage paid for 
board, lodging or other facilities furnished had to be shown in the records 
kept when the cash wage paid was below the required minimum. This 
footnote is amended to require this information when overtime is worked 
as well as when the cash wage paid is below the minimum. 

The section on definitions of terms used carries explanatory foot- 
notes on computation of overtime pay. The last footnote to this section 
did not require, for the purpose of computing overtime, inclusions of 
additions to cash wages for board, lodging or other facilities. These 
must be included now. 

This same amendment also changes that section of the footnote which 
deals with bonuses. The wording of this is changed to make it quite 
clear that only ‘‘gifts or gratuities .. . which are in no sense compensa- 
tion for services rendered’’ can be excluded from consideration in com- 
puting overtime. 

These amendments are made to bring the record regulations into 
line with changes made recently in Interpretative Bulletin No. 3, on 
method of payment, issued by the Wage and Hour Division, and by 
recent opinions of the Administrator on the subject of bonuses. 
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1. Hours of Service of Motor Carrier Employees Ex Parte The 
MC-2 and MC-3 vide exce 

On March 4, 1941, the entire Commission issued its report and order § = _ 
holding that mechanics, dockmen and drivers’ helpers, in addition to Supple 
drivers, are subject to its jurisdiction to prescribe qualifications and 
hours of service for private and for-hire motor carrier employees under 
Section 204 of the Motor Carrier Act. 

By virtue of the provisions of Section 13(b)(1) of the Fair Labor The 
Standards Act, the named employees are subject to the power of the § April a 
Commission and thereby exempt from Section 7 of that Act dealing with § carriers 
maximum hours and overtime wages. The Administrator of the Fair Con 
Labor Standards Act has informally suggested that the exemption may § will pre 
not be operative until the Commission has actually prescribed regula- § Biltmor 
tions. This interpretation is disputed by the trucking industry. April 2: 

Tenn. ; 
mond, I 

2. Railway Express Agency Registration Applications Denied He: 
con 

Division 5 of the Commission has dismissed several applications of product 
the Railway Express Agency, Inc., to register its state operating certifi- proport 
eates under Sec. 206(a) of the Motor Carrier Act. sippi ar 

The second proviso of said Sec. 206(a) permits motor carriers oper- and I. ¢ 
ating solely within a single state under authority of a certificate issued «J 
by a duly authorized State agency, to engage in interstate operations rier rat 
within the state without obtaining an interstate certificate from the justifie 
I. C. C. The Commission, however, requires that the State certificates be other r 
registered with it prior to the inauguration of interstate operations by will be 
the carriers, and once the certificates are registered, the carrier becomes rates a: 
subject in all other respects to the jurisdiction of the I. C. C. under §& or pref 
Part II of the Interstate Commerce Act. a 

In some instances, rail carriers engaged in operations in many states herein 
have organized subsidiary motor carrier corporations which confine their other + 
operations to a single state. consid 

The action of Division 5 in rejecting the Express Agency’s registra- the ki 
tion applications may be an indication that the Commission will pierce and pi 
the corporate veil in these cases and dismiss the registration applications 
of individual state corporations where the parent organization operates 
in several states. 

3. Rate Increases in Central Territory r 

Moving to offset increased motor carrier expenses, the Central States from 
Motor Freight Bureau has filed tariff supplements with the I. C. C. pro- cation 
posing upward revision of truck class and commodity rates in Central solida 
Territory. ern ( 

Objective of the move is to ‘‘level off’’ the rates, ratings, rules and Seabc 
regulations of motor carriers with those of the railroads. Wherever the (MC- 
motor carrier rates are lower than the rail rates they would be brought page 


up to the rail level, but higher-than-rail truck rates would not be reduced. 
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The supplements, which were filed to become effective April 29, pro- 
vide exceptions to the National Motor Freight Classification and revisions 
in class rate tariffs. The exceptions to the NMFC were proposed in 
Supplement 69 to Tariff 15-A. 





4. Proportional Rate Hearings Scheduled 


The Interstate Commerce Commission has scheduled six hearings in 
April and May in its investigation of proportional rates of common 
carriers and minimum charge of contract carriers in Docket No. 28496. 

Commissioner William J. Patterson and Examiner G. H. Mattingly 
will preside at the hearings, scheduled as follows: April 16, Atlanta 
Biltmore Hotel, Atlanta; April 23, Hotel Mayflower, Jacksonville, Fla. ; 
April 28, Jung Hotel, New Orleans; May 1, Peabody Hotel, Memphis, 
Tenn.; May 5, Federal Building, Cincinnati, and May 7, Hotel Rich- 
mond, Richmond, Va. 

Other dockets involved in the investigation are I. & S. No. M-1083, 
contract charges on forwarded commodities; I. & S. No. M-1494, dairy 
products from, to and within Iowa and Nebraska; MC-C-11, Mobile, Ala., 
proportional rates; I. & S. No. 4774, proportional LCL rates in Missis- 
sippi and Tennessee ; I. & S. No. 4784, proportional LCL rates in Florida, 
and I. & 8. No. 4793, proportional LCL rates in the southwest. 

“Any evidence pertinent to the question whether the common car- 
rier rates covered by the investigation and suspension proceedings are 
justified will be received,’’ the Commission’s notice stated. ‘‘As to the 
other rates which are to be considered at these hearings, the evidence 
will be limited to that which is pertinent to the question whether such 
rates are unjustly discriminatory or unduly or unreasonably prejudicial 
or preferential. 

“Tt is not contemplated that hearings other than those assigned 
herein will be held in Southern territory in the proceedings mentioned 
other than No. 28496, nor in that portion of No. 28496 at present under 
consideration. Therefore, every party who has evidence to present of 
the kind described with respect to the rates mentioned, should appear 
and present it at one of these hearings.’’ 





5. Postponement of Effective Date in Railroad 
Motor Carrier Cases 


By order issued March 20, 1941, the Commission has extended 
from April 8th to July 15th the effective date of its order in 21 appli- 
tations for motor carrier rights filed by various railroads, previously con- 
solidated into one report. The railroads affected are: Kansas City South- 
mn (MC-61438) ; Chicago, Rock Island and Pacific Ry. (MC-748602) ; 
Seaboard Air Line Railway (MC-86687) ; Louisville & Nashville R. RB. 
(MC-89811) ; Louisiana and Arkansas Ry. (MC-88370). See Item 1, 
page 549, March Journat, for history. 
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6. Reduced Rail Rates on Tires in Southern Territory 


In I. & S. 4715, Tires Between Points in South, the Commission has 
allowed the railroads to reduce their 20,000-lb. rates from 5 to 27 cents 
per 100 pounds ‘‘to offset the estimated savings to the shipping interests 
through use of the motor trucks’”’ and in order ‘‘to preserve the inherent 
advantages’’ of transportation by railroad. 





7. Intrastate Distribution of Goods From Warehouse not Subject 
to Interstate Commerce Commission Jurisdiction 


Following is the text of Administrative Ruling No. 93 by the I. C. C. 
Bureau of Motor Carriers: 


‘Question: A manufacturer ships his products in interstate com- 
merce from his factory to warehouses, operated for his purposes only, 
located in various cities throughout the country. No specific destinations 
beyond the warehouses are known or intended when the goods are ship- 
ped to the warehouses. The goods come to rest upon arrival at the ware- 
houses and orders are subsequently taken from customers located in the 
same states as the warehouses. The goods are transported from a ware- 


house to customers in the same state by motor vehicles operated by the 
manufacturer over routes wholly within that state. Is the transportation 


from the warehouses, transportation subject to Part II of the Interstate 
Commerce Act? 


“Answer: No. Such transportation is not of the kind which Con- 
gress subjected to regulation under the provisions of Part II of the 
Interstate Commerce Act. It follows that the regulations applicable to 
private carriers of property engaged in interstate or foreign commerce, 
prescribed by the Commission’s order of May 1, 1940, in Ex Parte No. 
MC-3, do not apply to the motor vehicles or drivers thereof engaged 
solely in this type of transportation over routes wholly within a single 
state. This answer is confined to the question of whether or not the 
transportation referred to is subject to Part II of the Interstate Com- 
merce Act. No opinion is expressed as to the bearing of other Acts of 
Congress upon such transportation or any feature of it.’’ 





8. Tariffs of Forwarding Companies 


The Commission has granted a further extension of the effective date 
of its orders in Docket No. MC-2200, Acme Fast Freight, Inc., et @., 
and Ex Parte MC-31—Tariffs of Forwarding Companies. The new ef- 
fective date is now July 1, 1940. 
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This most recent postponement was made for the purpose of giving 
Congress time to dispose of pending legislation which will bring for- 
warding and carloading companies under I. C. C. jurisdiction. 





9. Operating Ratio of Class | Motor Carriers of Property 


According to a statement of Revenues and Expenses for the three- 
month period ending September, 1940, the ratio of expenses to revenue 
for Class I Motor Carriers of property was 93.3 in 1940 as compared 
with 92.2 in 1939. 





10. Exemption of Operations Between Contiguous Municipalities 
on United States-Canadian Border 


Division 5 has ruled that the I. C. C. has the power to accord the 
same exemption to motor carriers operating between a city in the United 
States and a contiguous city in Canada that is granted carriers operating 
between contiguous municipalities within this country’s borders. 

The question was raised in the application of C. Hinton & Co. of 
Windsor, Ontario, Canada, for a certificate to haul general commodities 
between Windsor and Detroit. A Joint Board found the proposed oper- 
ation came within the scope of a provision of the motor carrier law which 
exempts operations between contiguous municipalities when the trans- 
portation is not performed under a common control, management or ar- 
rangement for a continuous carriage to or from a point outside the two 
municipalities. The joint board recommends that the Hinton firm’s 
operation be exempted from regulation. 

The Division agreed that the operation should be exempt if Detroit 
and Windsor were found to be contiguous. It held, however, that the 
Hinton operation could not be exempted until it had been determined in 
an appropriate proceeding whether Detroit and Windsor actually are 
contiguous. The Division therefore made no finding with respect to the 
operation pending determination of this question. 





11. Statistics of Class | Motor Carriers of Property 


_ The Bureau of Statistics of the I. C. C. has issued a statement re- 
lating to revenues, expenses and other statistics of Class I motor carriers 
of property for the three months ended with September 1940 as compared 
with September 1939, which are summarized as follows: 
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1940 
INTERCITY CARRIERS 





OperaTiING REVENUES: 
Freight-Common Carrier $83,029,519 
Freight-Contract Carrier 11,040,1 
Total Operating Revenues 94,715,319 
OperaTinG Expenses: 


Operating and Maintenance Expenses 

Other Expenses 12,658, 11,646,123 
Total Expenses 80,595,562 
Net Operating Revenue : $ 6,083,985 
STATISTICS: 


Truck and Tractor Miles Operated: 
Common Carrier 342,095,441 
Contract Carrier 51,703,859 
Tons of Revenue Freight Transported: 
Common Carrier 10,769,681 
Contract Carrier 3,346,986 


LOCAL CARRIERS 
$10,487,746 
9,809 


,392 
678,354 





12. Casual, Occasional or Reciprocal Transportation of 
Passengers by Motor Vehicles 


In Ex Parte MC-35, Examiner W. W. McCaslin has recommended 
that the I. C. C. find that the removal of the exemption of the casual, 
occasional or reciprocal transportation of passengers by motor vehicle 
for compensation, as provided in Section 203 (b)(9) of the Interstate 
Commerce Act, to the extent necessary to make applicable all provisions 
of said Act to such transportation, is necessary in order to carry out the 
national transportation policy declared by the Act. 





13. Records of Passenger Brokers—Ex Parte MC-36 


Examiner W. W. McCaslin has recommended that the I. C. C. dis- 
continue this proceeding, and that it find that its proposed rules con- 
cerning this subject are unreasonable. The Examiner says that if the 
proposed rules are adopted undue hardships would result without com- 
mensurate benefits. He says the record fails to afford a basis for the 
establishment of reasonable rules requiring the maintenance, preserva- 
tion and reporting of records by brokers of transportation of passengers 
by motor vehicle. 
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14. Contracts of Contract Carriers by Motor Vehicles 


Taking cognizance of the amendment to Section 218(a) of the 
Interstate Commerce Act by the Transportation Act of 1940, effective 
September 18, 1940 obviating the necessity for making contracts of 
contract carriers by motor vehicle filed with the Commission public, the 
LC. C. has amended its order of November 6, 1939 by vacating and set- 
ting aside that part of it which requires the placing in its public files 
and making available for public inspection the contracts of contract 
carriers by motor vehicles pursuant to its order of June 8, 1937. Under 
the amended law the schedules of a contract carrier by motor vehicle 
only contain the minimum rates or charges of such carrier actually 
maintained and charged for the transportation. 





15. New England Motor Carrier Rates 


Division 5 of the I. C. C., in its twenty-third supplemental report, 
in docket Ex Parte No. MC-22, New England Motor Carrier Rates, has 
denied a petition seeking the modification of findings in its prior reports 
to prescribe increased bases of minimum reasonable less-than-truck-load 
class rates of common carriers by motor vehicle between points in New 
England on one hand and points in eastern New York and northeastern 
New Jersey on the other. 





16. Motor Carrier Safety Regulations 


The I. C. C. has released a revised pocket-size edition of the Motor 
Carrier Safety Regulations including orders issued through November 
41940. It can be obtained from the Superintendent of Documents, Gov- 
ernment Printing Office, Washington, D. C., at 20 cents per copy. 





17. Liability For Loss and Damage to Baggage 


Administrative Ruling No. 39 of the Bureau of Motor Carriers, as 


issued November 7, 1936, has been superseded by an amended ruling, 
which states that: 


_ 1. “A common carrier of passengers by motor vehicle may so 
limit its liability for loss of or damage to such baggage carried on its 
passenger vehicle by including in its tariff a rule to that effect. Section 
20(11) of Part I of the Interstate Commerce Act, which was incorporated 
in Part II by Section 219, specifically provides that the prohibition 
against limitation of liability by a common carrier shall not apply to the 
transportation of baggage. Such tariff rule or regulation will not be 
effective in limiting the carrier’s liability unless it contains a provision 
permitting the passenger the option of declaring a value in excess of 
such limitation and allowing him to recover the increased amount in 


event of loss or damage upon payment of charges commensurate with the 
in risk”? age upon paym rg 
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2. A motor carrier may provide in its tariff a time limit for filing 
claims for loss or damage to baggage, but it may not provide in its tariff 
a shorter period than nine months for filing baggage claims, by reason 
of the provisions of section 20(11) of Part I and section 219 of Part II 
of the Interstate Commerce Act. 





18. Scandrett v. United States 


The U. S. Supreme Court, in a per curiam decision, disposed of this 
ease on March 10th, upholding an I. C. C. ruling that the Commission's 
minimum rate powers covered authority to order cancellation of a re- 
duced railroad rate which, even though compensatory, was found unrea- 
sonable because of its effect on carrier revenues. 

In its order the Court cited U. 8. v. Louisiana, 290 U. S. 70 and 
Florida v. U. 8., 292 U. 8. 1. 

A discussion of the issues involved was included in the March 
JOURNAL, page 557. 





19. P. S. C. of Missouri v. Brashear Freight Lines, Inc. 


On March 31, 1941, the U. S. Supreme Court ruled that the Public 
Service Commission of Missouri had the right to sue 76 interstate motor 
carriers for payment of back license fees accruing over a 15-month pe- 
riod during which collection had been prevented by a temporary in- 
junction. (Docket No. 549). 

The Court found that a lower court had erred when it dismissed 
the suit, and ordered the case remanded for consideration before a dis- 
trict judge. 

The case went to the Supreme Court on the technicality of whether 
the State Commission or the State itself had the right to sue for the fees. 
The Court ruled that the State Commission had the right ‘‘to invoke 
the court’s protection of the State’s interest, and we have no doubt but 
that the court can mould any decree it renders so as to safeguard the 
rights of all interested parties.’’ 





20. Supersedure of State Hours of Service Law by 
1. C. C. Regulations 


The New Hampshire State Supreme Court has ruled in the case of 
Public Service Commission v. H. P. Welch Co. (3/4/41) that from and 
after March 1, 1939, the effective date of the Interstate Commerce Com- 
mission’s Hours of Service Regulations, the New Hampshire hours of 
service law was superseded as to interstate for-hire motor carrier drivers. 

In January, 1939, prior to the issuance of the I. C. C. regulations 
but subsequent to the passage of the Motor Carrier Act giving the Com- 
mission power to issue the regulations, the United States Supreme Court 
ruled in Welch Co. v. New Hampshire, 306 U. S. 79, that the State law 
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was not superseded until the I. C. C. actually exercised its power. That 
power having been exercised effective March 1, 1939, the New Hampshire 
Court reached the conclusions indicated above. 





21. Court Refuses to Outlaw Special Cargo Insurance 


The U. S. District Court for the Northern District of Illinois 
(Charles E. Woodward, D. J.) recently dismissed the bill in equity of the 
1 C. C. seeking an injunction against a shipper and three motor carriers, 
but left to a higher court the decision on whether a motor carrier may 
carry special cargo insurance for one shipper in an amount greater than 
it provides generally for other shippers. 

The Commission had contended that such special insurance over and 
above the minimum required by the Motor Carrier Act was an unlawful 
concession. Judge Woodward said: ‘‘I am not entirely satisfied that the 
method of doing business set forth here is prohibited by the Act.’’ 





22. Minneapolis Court Upholds State Commission’s Ruling 
Denying Railroad Motor Carrier Certificate 


Reversing a Carver County district court decision, the Minnesota 
Supreme Court recently upheld the Railroad and Warehouse Commis- 
sion’s refusal to grant the Minneapolis and St. Louis Railroad a certifi- 
cate te establish two truck lines paralleling its railway tracks serving 27 
communities in southern Minnesota. 

In rendering its decision, the Supreme Court upheld the policy 
against granting trucking rights to railroads established by the commis- 
sion in its recent refusal to grant similar rights to the Rock Island Lines. 
In that case the Supreme Court also upheld the commission. See Item 
15, page 425, February JourNAL. 





23. Forwarder Legislation 


The U. S. Senate on March 24, 1941, passed Senate Bill No. S. 210, 
providing for the regulation of freight forwarding companies under the 
Interstate Commerce Act in a manner similar to that now imposed on 
motor, rail and water carriers. The measure has been transmitted to the 
House Committee on Interstate and Foreign Commerce, which Committee 
has recently completed hearings on a House Bill to regulate forwarders 
(H. R. 3684). 

As introduced, H. R. 3684 provides for permissive joint rates be- 
tween forwarders and carriers. §S. 210, as passed by the Senate, prohibits 
such arrangements, except between forwarding companies. The Bills 


vary in other respects, but the joint rate feature is probably the most 
controversial. 
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24. Texas Weight Limit Raised to 38,000 Pounds 


The Texas weight law, which allowed a maximum of 7,000 pound 
payload, has been supplanted by a so-called ‘‘scientific’’ formula pr. 
viding for a maximum gross weight of 38,000 pounds. This action wx 
taken by the legislature last month following a bitter battle to set th 
limit at figures varying from 14,000 pounds to 56,000 pounds. 





25. Arkansas Passes Truck-Peddler Bill 


On Friday, March 7, the Arkansas Senate passed a bill which had 
been previously passed by the House defining itinerant truck peddles 
and requiring them to secure permits and pay fees therefor and to post 
fidelity bond guaranteeing accurate weights and honest representation, 
the payment of checks issued for the merchandise and the payment of 
taxes along with other provisions relating to their operations. 





26. President Names Transportation Board Created by 
Transportation Act of 1940 


The three-man Transportation Board authorized by the Transports 
tion Act to 1940 (Title III, Part I) to study the fitness of each mode of 
transport to conduct the service it is now performing, has been appointed 


by President Roosevelt. 

The three appointees, whose names have been sent to the Senate for 
confirmation, are: 

Wayne Coy, Indianapolis, Assistant Federal Security Administra. 
tor, who was appointed Chairman. 

Charles West, one-time member of Congress from Ohio and former 
Under-Secretary of Interior. 

Nelson Lee Smith, Chairman of the New Hampshire Public Servic 


Commission and former president of the National Association of Railway 
and Utility Commissioners. 





27. Motor Truck Loadings 


The volume of revenue freight transported by motor truck in Febrv- 
ary declined 9 per cent under January but represented an increase 0 
29.2 per cent above the volume carried in February, 1940. 





28. Highway Post Office Service 


Postmaster General Frank C. Walker has announced that the second 
experimental Highway Post Office route to be established by the Post 
Office Department will be placed in operation on May 3, 1941, between 
Indianapolis and South Bend, Indiana. 


dition 





APRIL, 1941 649 





On February 10, 1941, the first of the Highway Post Offices was 
stablished on a route between Washington, D. C. and Harrisonburg, 
Virginia. 

6 announcing establishment of the second Highway Post Office 
route, Postmaster General Walker took occasion to reiterate his state- 
ment in connection with the establishment of the Highway Post Office 
grvice on February 10, when he said: ‘‘Highway Post Office service 
does not contemplate competition in any way with existing railway 
transportation. Rather, it is to supersede discontinued train service or 
supplement that which does not adequately supply postal patrons in a 
given area.”’ 





29. Motor Carriers Seeking Government Traffic 


The American Trucking Associations, Inc., has established what is 
known as the ‘‘ Traffic Service Department’’ to assist motor truck oper- 
ators in obtaining a larger share of government traffic. The new De- 
partment will function for truck operators as follows: 

1. Maintain daily contact with officials of the War, Navy, Procure- 
ment and other leading government departments and endeavor to obtain 
for the trucking industry a greater volume of traffic created by the 
national defense program. The contact man will represent all subscrib- 
ets to the service and will not solicit government transportation on behalf 
of any individual carrier. 

2. Furnish to its members a report on government contracts, listed 
by States, the name and location of the company receiving the award, the 
commodities covered by the contract and the amount of the award. 

3. Procure motor carrier tariffs for government departments and 
maintain a similar file so as to have available any tariff information 
required. 

4. Compile complete information on delivery time, insurance, and 
number, type and capacity of equipment of all motor carriers with maps 
and descriptions of territories served and connecting line arrangements. 

_ 5. Aet as Washington representative, within reasonable limits, on 
government traffic which carriers actually have. 





30. Monopoly Committee Monograph 


The Temporary National Economic (Monopoly) Committee has re- 
leased Monograph No. 21 captioned ‘‘Competition and Monopoly In 


American Industry.’’ In a section entitled ‘‘Trucking’’ the Monograph 
says : 


“Competition in the trucking industry is restrained both by State 
and by Federal law. Intrastate trucking has been controlled by the 
States for many years. Nearly all of the States now require common 
carriers to obtain certificates of public convenience and necessity and a 
majority of them require contract carriers to obtain permits as a con- 
ition of entering or continuing in the industry. State commissions are 
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empowered to establish minimum and maximum rates for common ear. 
riers and minimum rates for contract carriers. Between 1933 and 1935, 
the industry operated under an N. R. A. code which provided for the 
adoption of a ‘cost’ formula and prohibited sales below ‘cost.’ Interstate 
trucking was subsequently brought under the control of the Federal 
Government by the Motor Carrier Act of 1935. This law requires com. 
mon and contract carriers, respectively, to obtain certificates of public 
convenience and necessity and permits to operate, and it empowers the 
Interstate Commerce Commission to fix maximum rates for common 
carriers and minimum rates for carriers of both types. Both State and 
Federal laws are designed not only to insure the safety of highway 
transportation, the financial responsibility of carriers, the dependability 
of service, the stability of rates, and the prevention of discrimination, 
but also to limit the number of firms engaging in the industry and to 
establish and maintain rates at levels higher than those which would 
prevail under active competition. Both State and Federal commissions 
have adopted the policy of denying numerous applications for certificates 
and permits, thus protecting firms already established and forestalling 
further competition between highways and railways. At the same time, 
they have set minimum rates at levels which have been calculated to 
check the diversion of traffic from the rail to the roads. In the railway 
industry, it was the original purpose of regulation to prevent monopo- 
listie price increases by establishing maximum rates. In the trucking 
industry, it is the apparent purpose of regulation to prevent competitive 
price reductions by establishing minimum rates. 





31. Nevada Transportation Report 


The Public Service Commission of Nevada, pursuant to a resolution 
of the Nevada Legislature, has made a survey of transportation in that 
State, and submitted its report and conclusions to the Legislature. 

The survey shows in regard to payments under present laws for 
the support of the highways by Nevada registered and licensed vehicles 
(not taking into account any other taxes by the different users for any 
other purpose) : 

1. That in a proportionate distribution of the present payments by 
vehicles as licensed by the Public Service Commission of Nevada in the 
‘*for-hire’’ property-carrying and passenger-carrying busses, the com- 
panies operating over 5,000,000 gross ton-miles per year should have 
paid $53,267 more and the other vehicles in this class, including busses, 
should have paid $53,267 less. 

2. That the ‘‘for-hire’’ property-carrying vehicles, including pas 
senger-carrying busses, as compared with the Nevada-registered private 
passenger-car, is deficient $31,793 on a proportionate ton-mile basis. 

3. That ‘‘for-hire’’ carriers of property transport 2.01% to the 
railroad’s 97.99% of the total ton-miles of freight moved, within and 
across the State, and receive 6.62% of the operating revenue as against 
the railroads’ 93.38%. 
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4. That the busses perform 18.92% against the railroads’ 81.08% 
of the total passenger-mile traffic within and across the State, and re- 
ceive 16.45% of the operating revenue, as compared to the railroad’s 
83.55%. 

“4 That on a percentage tax on gross operating revenue comparable 
to the percentage the railroads pay on their gross operating revenue, the 
“‘for-hire’’ trucks and busses are deficient $120,460, which, on 177,862,- 
865 gross ton-miles, would amount to 0.677 mills per gross ton-mile. 





32. Vermont Legislative Transportation Commission Files Report 


The Joint Transportation Commission, created by Joint Resolution 
of the Vermont Legislature in 1939 to study the various instrumentali- 
ties of transportation and the taxation of all modes of transportation, 
has filed its report with the Legislature. 

The Transportation Commission stated that although the funda- 
mental problem as to whether motor vehicles were subsidized or not had 
not been solved ; it was deemed desirable to increase the registration fees 
of heavy trucks from the present fee of 85 cents per hundred weight for 
vehicles in excess of 17,000 pounds gross weight to 95 cents per hundred 
weight for vehicles of 25,000-30,000 pounds; $1.05 per hundred weight 
for vehicles of 30,000-35,000 pounds and $1.15 per hundred weight for 
vehicles of 35,000 to 40,000 pounds gross weight. 

The recommendations of the Commission on the taxation of railroads 
were: (1) Maintaining the present tax rate of 1 per cent for railroads 
for two years pending possible mergers and/or reorganizations; that if 
certain reorganizations and/or mergers not effected and that certain rail- 
roads are still unable to show some profit, then further tax reductions 
might be considered. (2) To make changes in methods of conducting 
appeals of tax appraisals. It was recommended ‘‘that the Attorney 
General in representing the State in tax appeal cases before the Tax Ap- 
peal Board should have assistance of two tax appraisal experts; that by 
this means the State would be better able to review the justice of its own 
appraisal than as at present and that the railroads would be more fully 
protected from decisions based on incomplete information however well 
intentioned such decisions might be.’’ (3) The Commission recom- 
mended that the penalty for non-payment of taxes on due date should 
be reduced from $100 per day as now provided to the payment of interest 
of 1 per cent per month or fraction thereof on delinquent taxes. 

Recommendations of the Commission relating to motor vehicles in 
addition to increased registration fees were: 

_ (1). That the present weight, load and size limits should not be 
Increased. 

(2) That a regulatory law be passed providing that all motor truck 
carriers for hire be under the jurisdiction of the Public Service Com- 
mission and that such law be the same or nearly similar to the Federal 
Motor Carrier Act, and that certain fees be assessed such vehicles under 
the jurisdiction of the Public Service Commission. 
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(3) That the present reciprocity laws as to motor vehicle registr. 
tion remain in effect, but that interstate carriers for hire registered ip 
other States and countries should pay permit and plate fees impose 
by any act regulating interstate carriers registered in Vermont that may 
be adopted. The report stated that members of the Commission wer 
in favor of extending reciprocity in respect to these fees. 

The report stated that some scheme for coordination of all facilities 
of transportation is highly desirable to aim toward ultimately creating: 
sound transportation policy. The Commission pointed out that as suc 
a large amount of traffic was interstate such a policy could be best ac. 
complished under a National Agency, but felt that it is possible for 

' Vermont to have a transportation act which would harmonize with 
Federal laws, rules and regulations, and at the same time keep control of 
intrastate traffic. The Commission added that their recommendation 
were directed toward a better and more uniform transportation poliey 
within the State of Vermont and in other States. 








Highway-Railroad Grade Crossing Elimination 


More than 3,300 highway-railroad grade crossings have been elimi- 
nated since 1933 due to the use of Federal funds, according to the first 
annual report of the Federal Works Agency, which has just been made 
public. In the fiscal year ended on June 30, 1940, according to the 
report, 414 grade crossings were eliminated. In that fiscal year, 8 
grade separation structures were reconstructed, and 1,201 crossings were 
protected. The number of grade crossing eliminations and protections 
approved but uncompleted as of June 30, 1940, totaled 412 crossing 
eliminations, 96 separation structures, and 741 crossings to be protected. 




















Federal Communications Commission 
Appointment 


President Roosevelt sent to the Senate on March 5th the nomination 
of Honorable Ray C. Wakefield of Fresno, California to be a member of 
the Federal Communications Commission for the unexpired term of 
Thad H. Brown of seven years from July 1, 1940. Mr. Wakefield’s 
appointment was confirmed by the Senate on March 17th and he took 
his oath of office on March 22nd. He was a member of the Railroad 
Commission of California. 








Board of Tax Appeals Rules Amended 


The United States Board of Tax Appeals has amended its Rules of 
Practice so as to conform with the provisions of Section 1111 of the 
Internal Revenue Code. 
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Water Transportation 


By R. Granvitte Curry, Editor 


New Member of Maritime Commission 


The nomination of Mr. Edward McCauley of San Mateo, Calif., as 
a member of the Maritime Commission has been confirmed by the Sen- 
ate. He will succeed Mr. Max O’Rell Truitt who resigned recently to 
engage in the practice of law in Washington. 

Mr. McCauley was retired from active naval service in 1922 after a 
distinguished World War career. 





Maritime Commission Director of Regulation 


The Maritime Commission has appointed Mr. Ralph H. Hallett of 
Massachusetts as Acting Director of its Division of Regulation to suc- 
ceed Mr. L. C. Nelson, former Director who resigned to accept a position 
with the Interstate Commerce Commission. Mr. Hallett was formerly 
Assistant to the President of the Merchant Fleet Corporation and for the 
last five years has specialized as an attorney in the Legal Division of the 
Maritime Commission in respect to regulatory matters, including defense 
of the Commission’s orders in court. 





Water Carrier Administrative Rulings 


In Ruuine No. 5 the I. C. C. Bureau of Water Carriers in replying 
to the question ‘‘May a carrier, in operation on February 1, 1941 (or a 
seasonal operator in bona fide operation during the seasonal period prior 
to such date) between certain ports, engage in transportation to or from 
an additional port without first securing operating authority therefor 
from the Commission,’’ said the answer is ‘‘No. Section 309 (a) and 
(f) permits a carrier to continue transportation in which he was en- 
gaged prior to February 1 for a period of 120 days thereafter, and, if 
he files application for a certificate or permit within such 120 days, until 
final determination of such application. It does not permit a carrier to 
engage in transportation to or from an additional port unless he first se- 
cures operating authority therefor from the Commission, except insofar 
as the provisos in section 309 (d) or (g) may permit.’’ 

In Ruuine No. 6 the Bureau ruled that the question ‘‘Is the trans- 
portation of three or less commodities in bulk exempted by section 303 
(b) when there is being transported in the vessel (or tow) any com- 
modity not in bulk’’ should be answered in the negative. ‘‘The trans- 
portation of commodities in bulk is not exempt from regulation under 
Part III when more than three bulk commodities are transported in the 
vessel (or tow) or where there is being transported in the vessel (or tow) 
a commodity not in bulk.’’ 
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Legal Adviser To Water Carrier Bureau 


Mr. R. W. Snow has been appointed Legal Adviser of the Water 
Carrier Bureau of the Commission. He has had important duties in the 
Bureau of Motor Carriers where he was an attorney and examiner. He 
previously had broad experience in the general practice of law and as an 
executive of a large company having a nation-wide business. 





INTERSTATE COMMERCE COMMISSION DECISIONS 


Exemption of Waters at New York Harbor 


The Commission by Division 4 in Ex Parte No. 140 has decided 
that for the purpose of exemption under section 303 (g) of Part III of 
the Interstate Commerce Act the limits of the harbor of New York and 
the harbors contiguous thereto shall be the waters within the areas over 
which the Port of New York authority now has jurisdiction. The act 
exempts transportation in interstate commerce by water solely within 
the limits of a single harbor or between places in contiguous harbors, 
when such transportation is not a part of a continuous through move- 
ment to or from a place without the limits of any such harbor or harbors. 





Intercoastal Lumber Rates 


At a hearing before Examiner Russell of the Interstate Commerce 
Commission, in I. & S. No. 4895, (formerly Maritime Commission No. 
600), evidence was introduced in defense of and in opposition to the pro- 
posal of the intercoastal steamship lines to increase from $16 to $17 per 
1,000 board feet the eastbound rates on lumber. 





Cost Study Comparing All Rail and Joint Rail Barge Services 


A cost study has been prepared under the direction of Mr. Ford K. 
Edwards, principal economist of the Commission, in Docket No. 26712, 
Rail and Barge Joint Rates. The conclusion reached is that the cost of 
the joint rail barge service studied is greater than that of the all rail 
service. 

It is proposed to incorporate the study in the record after hearing, 
if desired. 





Rice to North Atlantic Ports 


The Interstate Commerce Commission in Docket No. 28509, Port of 
Beaumont, Texas v. Agwilines, Inc., has issued a corrected report dis- 
cussing more in detail its jurisdiction over the coastwise proportional 
rates on rice and rice products from Houston and Galveston, Texas, to 
north Atlantic ports and finding it to be inapplicable to shipments origi- 
nating at Houston and Galveston, Texas. 
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St. Lawrence Seaway and Power Project 


There has been much discussion for and against the St. Lawrence 
seaway and power project. 

In the second of seven reports prepared by the St. Lawrence sur- 
vey at the request of the President the feasibility of the project is em- 
phasized and answer made to various contentions of the opponents. 

In considering national defense, the report reaches the conclusion 
that the St. Lawrence Seaway would make possible naval construction in 
the Great Lakes, due to the fact that ‘‘all classes of cruisers, destroyers 
and submarines can easily navigate the St. Lawrence Seaway in ample 
safety. Only battleships and aircraft carriers could not be accommo- 
dated in the locks because of limitations of width and depth.’’ 

The report further makes the point that the season of navigation 
will be from May 1 to December 1. Since ships must start from distant 
shores at the beginning of the season, and continue on their way to far 
away destinations after leaving Montreal at the end of the season, ship- 
ping lines could engage in the Great Lakes-St. Lawrence trade eight to 
ten months a year. 

Some of the grounds for opposition to the proposal are summarized 
in an editorial of the New York Times as follows: 


“The plain facts are (1) that the St. Lawrence project cannot possibly be of the 
slightest use either to Canada or the United States in any crisis this year or next 
year or the year after that or the year after that; (2) that if Canada and the United 
States need more power for defense work they can get it much more quickly either 
at Niagara Falls or by building steam-electric plants; (3) that instead of promoting 
defense, the St. Lawrence project promises to get squarely in the way of it by divert- 
ing an army of men, colossal amounts of material and whole trains of railway cars 
oa. Lawrence at a time when there is crying need for planes, tanks, guns 
and ships. 





Navy Purchases New Seatrains 


President Roosevelt announced on March 21, that he had approved 
Navy plans for the acquisition of the two Seatrain vessels, ‘‘ New Jersey”’ 
and ‘‘Texas,’’ for use as airplane transports. The two new Seatrains 
were completed last year and placed in service between Texas City and 
New York. 





Discouraged Water Carrier! 


The Interstate Commerce Commission has received a communication 
reading in part: ‘‘This is America, land of the free and home of the 
brave. The A. F. of L. tell me I can’t do this. The C. I. O. tell me I 
ean’t do that. The Maritime Commission says I can’t do something else. 
And now you say I can’t do still something else. Say, Mister, do you 
want to buy a a couple of boats?’’ 
































Meetings of Regional Chapters 


Chicago Chapter 


Nuel D. Belnap, Chairman, 135 South LaSalle St., Chicago, Illinois, 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


R. Granville Curry, Chairman, Southern Bldg., Washington, D. C. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adam 
House, Washington, D. C. 





Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 


George H. Shafer, President, G. T. M., Weyerhaeuser Sales Com- 
pany, First National Bank Building, St. Paul, Minnesota. 


Meets: 8:00 P. M. Second Monday of each month, Nicollet Hotel, 
Minneapolis. 


Pittsburgh Chapter 


W. F. Schulten, Chairman, G. T. M., Pittsburgh Coal Company, 
Vliver Building, Pittsburgh, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Allan P. Matthew, Chairman, Balfour Building, San Francisco, 
California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 


N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a_ member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). : 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December. 1939 Journac) 
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Minneapolis Chapter Elects New Officers 


At a meeting of the Ninth District Chapter held on March 10th at 
the Hotel Nicollet, Minneapolis, the following were elected to office for 
the ensuing year: 

President: George H. Shafer 
Vice-Presidents: H. W. Ward—Minnesota 


Neal E. Williams—North Dakota 
B. H. Overton—Wisconsin 


Secretary: W. H. Kessel 
Treasurer: E. H. Berg 


ExEcUuTIVE COMMITTEE 


A. B. Ayers 

J. George Mann 
A. E. Dypwick 
WwW 
C. 


. W. Gibson 
E. Belanger 





Hearing Commissioners Versus Examiners 


By Wisur La Rog, Jr. 


Remarks made at meeting of Washington oe pet 
March 25, 1941, at Hay Adams House, Wasbington, D. C. 


I have been asked to develop the high points in the report of the 
Attorney General’s Committee on Administrative Procedure insofar a 
that report deals with the question of hearing commissioners, and t 
submit my comments on the proposal. The recommendations of the 
Committee have been embodied in two bills now before Congress, namely, 
S. 674, introduced by Senator Hatch, being a bill to prescribe fair stand- 
ards of duty and procedure of administrative officers and agencies, to 
establish an administrative code, and for other purposes; and S. 675, 
also introduced by Mr. Hatch, to revise the administrative procedure of 
federal agencies; to establish the Office of Federal Administrative Pro- 
cedure; to provide for hearing commissioners; to authorize declaratory 
rulings by administrative officers, and for other purposes. 

I shall deal only with that phase of the matter which relates to the 
appointment of hearing commissioners and I shall address myself rather 
to the report of the Attorney General’s Committee on Administrative 
Procedure than to the bills mentioned because the report contains the 
reasons and arguments in support of the proposal. 

There would be no real difference between hearing commissioners, as 
they are designated in the report, and examiners as we know them, with 
the important exception that in the absence of appeal the decision of the 
hearing commissioner would become the final decision of the agency 
tribunal. Appeal from the decision of the hearing commissioner to the 
agency tribunal is provided, as is also voluntary review of the decision 
by the agency tribunal. 

The theory underlying the recommendation of the Attorney Gen- 
eral’s Committee is that those now conducting hearings for agencies of 
the federal government are not sufficiently capable or sufficiently in- 
dependent and that their quality would be improved if responsibility for 
their appointment were taken away from the particular agency (in- 
eluding the Interstate Commerce Commission) and vested in the ‘‘ Office 
of Federal Administrative Procedure.’’ I am convinced that the pro- 
posal would not improve the quality of I. C. C. examiners and that it con- 
tains certain serious weaknesses which I shall develop as I take up 
seriatim the high points in the report of the Attorney General’s Com- 
mittee. 

The high points may be summarized as follows: 


1. These officials should be men of ability and prestige and should have a tenut 
and salary which will give assurance of independence of f' udgment. They should 
be appointed for stated terms of 7 years and be removable only by formal charge 
of fraud, neglect of duty, incompetence, or other impropriety. 
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Comment: A stated term of 7 years would make examiners less inde- 
pendent than they now are. If an examiner for the Interstate Commerce 
Commission makes good, he has virtually a life tenure. Instead, his po- 
sition is almost as secure as that of a federal judge. A stated term of 7 
years would make him feel far less secure because he would always have 
a feeling of uncertainty as to what would happen at the end of his term. 
In addition, there would be a possible danger of politics entering in to un- 
seat a man whose conduct of his office has for any reason been unpopular 
with the Administration. 

The public interest requires that this service be looked upon as a 
career service. The essentials of such a service are (1) salary sufficient to 
attract men of high quality; (2) assurance of tenure; (3) dignity and 
independence of the office; and (4) absolute freedom from polities. 


2. Salaries should be substantial—$7500 for bearing commissioners, $8500 for chief 
hearing commissioners, and $5,000 in agencies dealing with small cases, such as 
revocation of airmen’s certificates by the Civil Aeronautics Board and those 

ssing upon disciplinary matters for the Bureau of Marine Inspection and 
‘avigation. 


Comment : The salaries suggested would represent a constructive step 
and are believed necessary to insure men of the highest quality. The 
Interstate Commerce Commission now has only four men in the Bureau 
of Formal cases who receive salaries of $7500 or more. These are the 
Chief Examiner who receives $9,000 and three others, one of whom is 
the Assistant Chief Examiner who receives $7500. All of the other 
examiners, including those handling the most important cases, receive 
$7000 or less, and some of them receive as low as $3200. A table of the 
salaries with the number of men in each group is shown below: 


MW = DAWUANWSIH DA Ow 


It will be observed from these figures that nearly all of the examiners 
how receive salaries for less than the Committee deems necessary to in- 


po men of the best caliber. That most of the salaries are too low is 
obvious. 
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3. Before anyone undertakes these be nt responsible duties of a bearing commis. 
sioner bis judicial qualifications and capacity should be investigated and approved 
by a body independent of the agency and whose special concern is the. improve. 
ment of administrative procedure. 


Comment: It is not clear on what basis the assumption is made that 
the Office of Federal Administrative Procedure would have a greater in. 
terest in the efficiency and caliber of examiners for the Interstate Cop. 
merce Commission than does the Commission itself. Today responsibility 
for the quality of its work is definitely fixed on the Interstate Commerce 
Commission. If its Examiners do poor work the Commission must bear 
the responsibility. If the responsibility for appointment of Examiners 
were shared between the Interstate Commerce Commission and the Office 
of Federal Administrative Procedure, each could blame the other for any 
shortcoming in the work of the men designated as hearing commissioners. 
Let me warn you that the hearing commissioners to be appointed under 
this bill (S. 675) ‘‘may be selected and appointed without regard for the 
provisions of the Civil Service or other laws applicable to the employment 
and compensation of officers and employees of the United States.’”’ In 
other words, the bill is careful to provide that the job of hearing com- 
missioner may be distinctly a political appointment. The trouble in 
Washington today is not too much use of Civil Service, but too much 
political effort to cireumvent Civil Service. 

Parenthetically, I do not see what is to be gained by using the term 
‘*hearing commissioner’’ instead of ‘‘examiner.’’ The word commis- 
sioner is obviously undesirable because that is also the title used for men- 
bers of the Commission. 

I agree with the Attorney General’s Committee when it says that 
‘*Those responsible for the work of the agency have a vital interest that 
this process (of hearing and deciding cases) shall be effectively and 
fairly performed.’’ But if that is true, I see no logic in taking that 
responsibility away from them or sharing it with some general agency 
which obviously would have less interest in the quality of the work of an 
individual agency. 


4. Independence of judgment on the part of bearing officers, the Committee believes 
will be achieved both by this method of selecting them and by the adoption 0 
the Committee's recommendation that hearing commissioners be given defini: 
tenure of office at a fixed salary. 


Comment: I have already explained why I think the definite tenur 
of office would tend to destroy rather than increase the independence of 
Examiners. Nor do I see how that independence of judgment could po 
sibly be enhanced by having their selection in the hands of an agent 
entirely different from the one which they are serving. As a matter of 
fact, that part of the original brochure of the Attorney General’s Con: 
mittee dealing specifically with the Interstate Commerce Commissio! 
admits that Examiners for the Interstate Commerce Commission a 
already sufficiently independent. To quote: 


Proposed reports are issued in the name of an examiner. Largely ye the 
examiner’s name goes on the report it is made in the true sense the report 0 x 
examiner. His is the responsibility for determining the content of the report. ™ 
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one in the Commission has power to substitute his judgment for that of the examiner 
in the preparation of the peqnoeee report. If the examiner chooses to depart from 
all the precedents established by Commission decisions, he is free to do so and no 
one can stop him. The examiner’s position in this respect is like that of the trial 
judge; the appellate court can reverse the trial judge, but cannot interfere in the 
. of his initial decision. 


The Commission’s system, the monograph continues: 


*** secures the advantages of group work and at the same time does not sacrifice 
the advantages of a personalized decision by one whose identity is known to the 
parties. 

As a matter of fact, the monograph of the Attorney General’s 
Committee seems to suggest that examiners for the Interstate Commerce 
Commission are too independent, and they make the suggestion that the 
Chief Examiner should make a thorough review of proposed reports for 
substance as well as form, with a view to improving the quality of the 
reports. 

Examiners for the Interstate Commerce Commission, are now inde- 
pendent. This being admitted by the Attorney General’s Committee 
nothing would be gained and much might be lost by the change proposed. 


3, While each bearing commissioner should be attached to a particular agency whose 
cases be is to bear and decide, it should not be necessary under all circumstances 
that be devote bis entire energies to that agency. Rather, insofar as the several 
agencies desire and request it, there should be permitted an interchange of bear- 
ing commissioners among the agencies. 


Comment : It is not clear what would be gained by such an exchange 
and the proposal is plainly inconsistent with other findings in the same 
report to the effect that efficiency demands specialization. By certain 
interests suggestions were made during the hearings to the Attorney 
General’s Committee on Administrative Procedure that there be a corps 
or pool of hearing commissioners not attached to specific agencies and 
that they be appointed, perhaps for life, perhaps for a specified term, by 
the President by and with the advice and consent of the Senate. This 
suggestion the Committee properly rejected, justifying its rejection 
principally on the ground that efficient conduct of the work demands 
hearing officers specialize in the work of specific agencies. In fact, they 
said: ‘‘Specialization is one of the fundamentals of the administrative 
process.’ It is not clear how this specialization would be attained if the 
hearing commissioners were switched around from one agency to another. 

I have not been able to determine the status of heads of bureaus, 
before whom the Commission may desire to assign matters for hearing. 

he assumption seems warranted that under the wording of the report 
and under the wording of the pending bills, heads of bureaus would not 
be authorized to conduct hearings. When Commissioner Mahaffie was 
head of the Bureau of Finance he conducted hearings in some of the 
most Important finance cases. His successor, Mr. Sweet, now Chief of 
the Bureau, has done the same, as has also his assistant, Mr. Boles. There 
would seem to be no sound reason for preventing the heads of bureaus 

m hearing cases, especially since they meet all the requirements of 


ability, experience, independence and efficiency upon which the report 
lays so much emphasis. 
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My greatest fear of the proposal as a whole is that it would divide 
responsibility, lessen independence, and invite the entry of politics into 
this vitally important matter. We all know that the Interstate Com. 
merce Commission has been commendably free from polities. Who can 
say that the office of Federal Administrative Procedure would be equally 
deaf to the pleas of politicians? Is it not a moral certainty that when the 
term of a Republican examiner expires there would be a veritable deluge 
of pleas for the appointment of a loyal Democrat to the position, and 
vice versa? Nobody knows today, thank God, whether an examiner is a 
Republican or a Democrat. 

Freedom from politics is now assured by the selection of examiners 
from the Civil Service list. This process has proved eminently success- 
ful. It happened to be inaugurated when I was Chief Examiner for the 
Commission. I can well remember how exasperated I was when word 
came to me that the Commission could no longer select the men it 
deemed best fitted but must select men from the Civil Service register. 
I felt that this tied the Commission’s hands and that it tied my hands 
and I was deeply resentful. It was with considerable misgivings that I 
made up my first list of appointments from the Civil Service register. I 
obtained in the early drawings, among others, such outstanding. men as 
Howard Hosmer, Elmer Beach, Frank Mullen, Paul Carter, Bronson 
Jewell, W. H. Bonneville and Myron Witters. It was not long be 
fore both the Commission and I were convinced of the value of the Civil 
Service method of selecting examiners. 

I should like to have it understood that my criticism of the report 
is intended to be confined to its effect on the I. C. C. I do not feel 
qualified to discuss its effect on all the agencies of the government, but 
I do not hesitate to voice the suspicion that any change, however revolu- 
tionary, could not do much harm in some of these agencies. 

There is no greater danger confronting us with respect to the future 
of the Interstate Commerce Commission than the continued efforts to 
destroy its independence and bring it under the will and domination of 
some executive branch of the Government, just as the Shipping Board 
was once under the thumb of the Secretary of Commerce. We must be 
ever on our guard against this tendency and we must be prepared to 
fight against every proposal that even tends to destroy the independence 
of the Commission. While this particular report is not a direct blow at 
the Commission itself, nevertheless it is a serious indirect blow because 
the examiners are the Commission’s. It is they who meet the public and 
it is they upon whom the Commission so heavily depends for shaping up 
eases for final adjudication. A blow at the independence of the exam- 
iners is certainly an indirect blow, at least, at the Commission itself. 


Discussion 
Chairman Curry: This is a very interesting and important matter 
and I think we should have full discussion of it. We are most fortunate 
in having with us today four members of the Commission, Chairman 
Eastman, Commissioners Aitchison, Porter and Alldredge, also Chief 
Examiner Butler and Examiner Hosmer and Examiner Furniss of the 
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Maritime Commission; also the President of our Association, Mr. Me- 
Collester and a former President, Mr. Elmer A. Smith. We are particu- 
larly fortunate to have with us Mr. Clarence Miller who has made a deep 
study of this matter and I should like him to comment, if he will, on the 
points made by Mr. La Roe. 

Mr. Miller: While not disagreeing with what Mr. La Roe has said, I 
feel that we Practitioners before the Interstate Commerce Commission 
may very well find ourselves in the position where we may have to give 
some ground in the interest of the common good of all. We may have to 
elect whether we shall take purely selfish views of practitioners or 
whether we shall become statesmen and look at the subject of adminis- 
trative procedure as a whole. There is so much need for improvement 
in administrative procedure in many of the administrative agencies, 
the Practitioners may very well yield some of the things they have long 
cherished as to the Commission in order to bring about this improvement. 

It would not be an unmixed blessing for examiners or hearing com- 
missioners to have definite terms of office, subject to reappointment. 
Some examiners would undoubtedly do more work and better work if 
this were the case. Life tenure is not absolutely necessary, so long as 
the Commission retains the power of nominating and the Office of Fed- 
eral Administrative Procedure has the power of ratification of appoint- 
ment only. This would prevent the appointment of examiners or hearing 
commissioners the Commission did not want, even though it may pre- 
elude the Commission from getting some examiners it does want. 

These views are based on what I conceive to be the practicalities of 
the situation, although I desire to make it clear that I am in favor of 
the I. C. C. retaining complete power over the selection of its staff if 
that be practicable from a legislative standpoint. 

Chairman Curry: I do not know of anyone better qualified to dis- 
cuss this question than Commissioner Aitchison whom we are honored 
to have with us today. 

Commissioner Aitchison: Mr. La Roe failed to bring out that this 
proposal would not apply to all situations. It would apply only in those 
instances where hearings are required under the law. Furthermore, I 
am not sure that proposed reports would be abolished because I take it 
that the Commission could in its discretion continue proposed reports. 

; Mr. La Roe: I think you are in error about that, Commissioner Ait- 
chison, beeause under this bill no provision is made for proposed reports. 

Commissioner Aitchison: However that may be, I think that it is 
feasible to bring about the exemption of agencies which now select their 
examiners through Civil Service channels and I would like to have the 
reaction of Clarence Miller to a suggestion such as this: 

Nor shall such provisions apply to hearings conducted before examiners or other 
aerated officers or employees of an “| when such examiners, officers, or 
employees are appointed as such under the civil service laws and regulations. 


Mr. Miller : I am inclined to favor that suggestion. 
Commissioner Aitchison: Consideration might also be given to the 
proposal of the Committee with respect to declaratory rulings. It may 
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be that we shall have to take another look at our whole procedure with 
a view to determining whether we should modify our policy and begin to 
make declaratory rulings, such as some of our bureaus are now doing to 
give effect to the new law. 

Mr. John Benton: Mr. Chairman, I would like to inquire whether 
under the suggestion made by Commissioner Aitchison any agency whose 
procedure in this respect is subject to criticism could not sidestep the 
provisions of the suggested statute by selecting its men through Civil 
Service channels. 

Mr. La Roe: The answer to that question is that they could obtain 
exemption in that manner, but if they do improve their methods by 
selecting men through Civil Service channels, that is one of the objectives 
at which this proposal aims. 

Chairman Curry: We have the honor of having Chairman Eastman 
with us today. I wonder if he would favor us with his views. 

Chairman Eastman: I am glad to leave this matter to Commissioner 
Aitchison upon whom we have come to rely in these matters. I am 
quite satisfied to leave it in his good hands. I might say, however, as to 
the question of salary that some college professor sent me recently the 
manuscript of a book dealing with the legislative history of the Inter- 
state Commerce Commission. In reading that manuscript I learned that 
in 1887 representations were made to the Congress that the salary for 
members of the I. C. C. was fixed at $7500 because that figure was higher 
than was paid to any other employees of the Government except members 
of the Supreme Court, and for the purpose of insuring the appointment 
of men of the highest caliber the high figure was used. (Laughter) 

Chairman Curry: We are also honored to have with us today the 
President of our national association, Mr. Parker McCollester. 

Mr. McCollester: I am delighted to be here and to see what excellent 
work your local chapter is doing. I wish that we might have such vigor- 
our chapters throughout the United States. Looking at the matter solely 
from the I. C. C. angle, I confess that I look with dread upon these recom- 
mendations. Nevertheless, I think we must face the fact that there are 
other agencies of the Government whose practice badly needs overhaul- 
ing. I sometimes have occasion to practice before these other agencies 
and on many occasions I have wished that their procedure might be 
brought up to the I. C. C. level. While we naturally dislike to relin- 
quish certain features of the I. C. C. practice which we have come to 
cherish, it might be that we shall have to surrender something in the 
I. C. C. field in order to raise the general level in the Government as 4 
whole. I doubt whether we can hope to live as isolationists in a separate 
I. C. C. house, however much we may like the house. 

Chairman Curry: Mr. La Roe, have you any comments on the replies 
that have been made to your suggestions? 

Mr. La Roe: Yes, Mr. Chairman. I am impressed by the fact that all 
the speakers admit that this proposal would be injurious to the I. C. C., 
to its examiners and to us as practitioners. I do not see why we should 
advocate something injurious to all of us unless it is necessary to do 80, 
and I do not regard it as necessary. Such a clause as has been suggested 
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by Commissioner Aitchison is entirely reasonable and would exempt the 
1 C. C. and any other agency whose procedure is free from serious 

Chairman Curry: We have with us an ex-Commissioner who was 
formerly Chairman of the Committee on Examiners and who is abun- 
dantly qualified to express an opinion on this subject. Commissioner 
Meyer, may we be favored with a word from you? 

Commissioner Meyer: I could express my views in a few dogmatic 
sentences. This thing will sooner or later result in political selection 
of examiners and will in my opinion lead even to political decisions. 
If it be true that some of the agencies have procedures which are more 
subject to criticism than those of the I. C. C. it is difficult for me to 
understand why provision cannot be made for bringing them up to the 
IC. C. standard. I think it unnecessary to injure the I. C. C. and its 
examiners for the purpose of helping the others. (Applause). 

Mr. Miller: Mr. Chairman, usually we cannot ask questions of the 
Commissioners, but I think we can do so here. I should like to ask 
whether the I. C. C. contemplates making any representations to the 
committees of Congress in this matter. 

Chairman Eastman: It is our intention to do so. I am not sure we 
shall appear in the early stages of the matter but we expect to be heard. 
The matter will be in charge of Commissioner Aitchison. 


Chairman Curry : I think you will desire to take action on this mat- 
ter. Do you care to make a motion, Mr. La Roe? 

Mr. La Roe: I move that our Chapter go on record as opposing this 
legislation insofar as it relates to the I. C. C. and that we endorse the 
position taken by Commissioners Aitchison and Meyer. 

Mr. Miller: I am willing to second that motion . 

(The motion was unanimously carried) 





Rules, Regulations, Orders and Notices of the 
Interstate Commerce Commission 


PUBLISHED IN THE FEDERAL REGISTER 


January 1 - February 28, 1941 


By Cuarence A. Mier, Editor 


Annual Reports 


ELectric RaIbways 


Order of January 27, 1941, prescribing Annual Report 
Form G, to be filed by electric railways before March 


Express CoMPANIES 


Order of February 3, 1941, prescribing Annual Report 


Form H, to be filed by express companies prior to 
March 31 


Order of February 15, 1941, prescribing Motor Carrier 
Annual Report Form A, to be filed by Class I motor 
carriers of property or passenge:s prior to March 31 6 F..R. 1053 





Claims Under Section 204, Transportation Act of 1920 


Order of January 13, 1941, assigning to Division Four 
matters arising under § 204 of Transportation Act of 
1920, as amended 6 F.R. 447 





Contracts For Protective Service 


Order of January 6, 1941, assigning Ex Parte No. 137 to 
Chairman Eastman for administrative handling, and 
designating him an additional member of Division 
Three for disposition of proceeding 


ulttiin 
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Explosives and Other Dangerous Articles 
TRANSPORTATION BY Motor CARRIERS 


Third Supplemental Report and Order in Ex Parte No. 
MC-13 [22 M.C.C. 477, 23 M.C.C. 649, 24 M.C.C. 439] 
dated December 18, 1940, revising and amending reg- 
ulations governing transportation of explosives and 
other dangerous articles via motor vehicles 6 F.R. 131-158 





Interstate Commerce Commission 
ORGANIZATION SCHEDULE—ASSIGNMENT OF WoRK 


Order of December 23, 1940, amending order of November 
15, 1940 


Order of January 13, 1941, assigning to Division Four 
matters arising under § 204 of Transportation Act of 
1920, as amended 


Order of February 18, 1941, delegating certain functions 
relating to postponements of orders and procedural 
RIT cinepnssenninietintintacantntenniaeintiiminniatin 6 F.R. 1119 





Monthly Reports 
Steam Raltways 


Order of November 4, 1940, prescribing revised Form 
1.B.8.—Monthly Report of Selected Income and Bal- 
ance Sheet Items, to be filed by Class I steam railway 
companies, excluding switching and terminal com- 





Motor Carriers 
APPLICATIONS For ExEMPTION 


Order of September 30, 1940, prescribing Form BMC—72, 
to be used in filing applications for exemption of 
motor carriers engaged in transportation of interstate 
or foreign commerce solely within one State 


CENTRAL TERRITORY ConTRACT CARRIER RATES 


Order of December 2, 1940, in Ex Parte No. MC-27, 
vacating and setting aside order of August 1, 1938 in- 
stituting investigation, and discontinuing proceeding 
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Surety Bonps AND Po.icres oF INSURANCE 


Order of January 18, 1941, vacating order of February 
13, 1937 in Ex Parte No. MC-5, so far as it relates to 
carriers engaged in the transportation of passengers 
or property in interstate or foreign commerce wholly 
within a municipality or between contiguous munici- 
palities or within a zone adjacent to and commercially 
a part of any such municipality or municipalities .... 





Uniform System of Accounts 
Stream RAILROADS 
Reference to orders amending Uniform System of Ac- 


counts for Steam Railroads. 
eT SUN nT cciteccecnsdriclasshanseanbhhdinindadiiencntnensedebannnesos 





Water Carriers 
EFFECTIVE DATES 


Order of January 13, 1941, postponing until March 1, 
1941, effective dates of sections 304(c), 305, 306(a) to 
(d), inclusive, 307(a) to (g), inclusive, 308, 314, 
317(b) and (ce), 318, 320(a) to (d), inclusive, and 
322 of Interstate Commerce Act [Part ITI] 


Notice of Secretary, dated January 15, 1941, relative to 
effectiveness of certain sections of Interstate Com- 
merce Act, as amended by Transportation Act of 


Orders of January 23, 1941, prescribing following forms 
for use in connection with the regulation of water 
carriers 


Form BWC-2, an application form, with accompany- 
ing exhibits, for alternative use by those claiming 
status under the provisions of section 309(a) or 
309(f£) of Part III of the Interstate Commerce Act, 
and those not claiming such status, but in operation 
on January 1, 1941. 


Form BWC-3, application form, with accompanying 
exhibits, for alternative use, to be filed by all car- 
riers for a certificate as a common carrier by water 
or for permit as a contract carrier by water, cover- 


6 FR. 95, 9% 
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ing a new operation not in effect February 1, 1941, 
or for a revised certificate to cover a change in 
operation as common carrier by water or revised 
permit to cover a change in operation as a con- 
tract carrier by water. 


Form BWC-4, an application form, with accompany- 
ing exhibits, for alternative use, to be filed by all 
applicants seeking exemption from Part III of the 
Interstate Commerce Act under section 302(e) or 
303(h). 


Form BWC-5, a form for use by all applicants using 
form BWC-2 or BWC-3, for service of notice on 
known waterline competitors in the same trade 
route or routes. 


Notice of Secretary, dated January 27, 1941, with respect 
to BWC forms 2, 3, 4 and 5 


INTERPRETATION OF ACT 


Notice of Secretary, dated February 12, 1941, with re- 


spect to application of section 4(1) of the Interstate 
Commerce Act to water carriers 
TARIFFS 


\rder of December 28, 1940, prescribing Tariff Circular 
No. 21, for contract carriers by water, effective March 


Inder of December 28, 1940, prescribing Tariff Circular 
No. 22, for common carriers by water, effective Feb- 
ruary 1, 1941 


der of December 31, 1940, prescribing Tariff Circular 

No. 23, for common carriers by water, effective Febru- 
ary 1, 1941, and applicable to through water-rail 
transportation of passengers and property 


der of January 15, 1941, postponing until March 1, 
1941, effective dates of Tariff Circulars 22 and 23, 
and continuing until that date application of Tariff 
Circulars 18-A and 20 as to tariffs applying to 
through water-rail transportation of passengers and 


6 F.R. 1059 
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Bill Status 
H. R. SUBJECT Senate 








Administrative Law—A.G.C. Hgs. 
(Majority) 

Administrative Law—A.B.A. Hgs. 
Committee 

Bituminous Coal Act—Extension Passed 

Blind Persons 

Bridges—Freeing Toll 

Cabooses—Lighting Facilities 
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Bills Introduced In Congress 


By CuareNce A. Muuer, Editor 
The following bills have been introduced in the 77th Congregs: 


ADMINISTRATIVE LAW 


H. R. 4238—Introduced by Mr. Walter of Pennsylvania, on Mard 
31, 1941, to prescribe fair standards of duty and procedure of adminis. 
trative officers and agencies, to establish an administrative code, and 
for other purposes. 


[This bill is similar to S. 674, recommended by minority members of Attorney 
’s Committee on Administrative Procedure.] 


BITUMINOUS COAL ACT EXTENSION 


H. R. 4146—Introduced by Mr. Boland, of Pennsylvania, March 2%, 
1941, to extend the provisions of the Bituminous Coal Act of 1937 fora 
period of 2 years, and for other purposes. 


BRIDGES 


H. R. 4237—Introduced by Mr. Kee of West Virginia, on March 31, 
1941, granting the consent of Congress to the Norfolk and Westen 
Railway Company to construct, maintain, and operate a bridge across the 
Tug Fork of Big Sandy River near Nolan, Mingo County, West Virginia. 


COAL MINING 

S. 955—Introduced by Senator Guffey of Pennsylvania, on Feb- 
ruary 25 (legislative day, February 13), 1941, relating to certain in 
spections and investigations in coal mines for the purpose of obtaining 
information relating to health and safety conditions, accidents, and oe- 
cupational diseases therein, and for other purposes. 


[Similar to H. R. 5. Identical with H. R. 2082.) 


DAYLIGHT SAVING TIME 


H. R. 3789—Introduced by Mr. McLean of New Jersey, on Mareh 4, 
1941, to save daylight and to provide standard time for the United 
States. 


[Would provide national daylight saving time by advancing clocks one how 
between last Sunday of March and last Sunday of October.] 

H. R. 4206—Introduced by Mr. Keogh of New York, on Mareb 2, 
1941, to provide daylight saving between the last Sunday in April and 
the last Sunday in October in each year. 


DENVER & R. G. W. R. R. CO. BRANCH LINE ABANDONMENT 

S. Res. 82—Introduced by Senator Johnson of Colorado, on Mare 
8, 1941, relating to the abandonment and dismemberment of the Denver 
and Rio Grande Western Railroad Company between Antonito, Cole 
rado, and Santa Fe, New Mexico. 
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[Would authorize Senate Committee on Interstate Commerce to investigate the 
case in which I. C. C. authorized abandonment of narrow-gage branch of D. & R. 
G. W. between Antonito, Colorado and Santa Fe, New Mexico.] 


FAIR LABOR STANDARDS ACT AMENDMENTS 


§. 1015—Introduced by Senator Sheppard of Texas, on March 1, 
1941, to amend the Wage and Hour Act. 


[Would prohibit interpretation of Act so as to require employer to pay em- 
ployee more ee amount agreed to by them, provided po salon cole Act S paid ) 


GOVERNMENT TRAFFIC 
§. 974—Introduced by Senator Gurney of South Dakota, on Febru- 
ary 26, 1941, to amend the Transportation Act of 1940 by amending 
certain provisions of section 322 of Part II of the Act. 
[Would require verification of bills for government traffic paid without pre- 
audit.) 
H. R. 4054—Introduced by Mr. Harness of Indiana, on March 18, 


1941, to amend the Transportation Act of 1940 by amending certain 
provisions of section 322 of Part II of the Act. 


[Identical with S. 974.] 


HIGHWAYS 
S. 1028—Introduced by Senator Bilbo, of Mississippi, on March 4, 


1941, to promote the national defense by providing for the performance 
of the necessary construction and reconstruction work to provide for a 
high-speed midwestern north-south highway. 

H. R. 3973—Introduced by Mr. Randolph, of West Virginia, March 
12, 1941, to improve the facilities for transcontinental motor transpor- 
tation; to provide additional facilities for the national defense; to aid in 
the relief of unemployment; to promote the public safety; and for other 
purposes. 

HOURS OF SERVICE—INLAND WATERWAYS 

H. R. 3576—Introduced by Mr. Welch of California, on February 
25, 1941, limiting to eight hours a day the hours of labor of officers or 
members of the crews of certain vessels of the United States operating 
on inland waters. 

LAND GRANTS 


8. 1018—Introduced by Senator Sheppard of Texas, on March 1, 
1941, to provide for the protection and conservation of equities or rights 
aceruing to the Government because of railroad land grants. 


MOTOR CARRIER ACT AMENDMENTS 


8. 975—Introduced by Senator Gurney of South Dakota, on Febru- 
ary 26, 1941, to amend the Interstate Commerce Act, as amended, by 


amending certain provisions of Part II of said Act, otherwise known as 
the Motor Carrier Act, 1935. 


(Would broaden exemptions granted to farmers’ motor vehicles to include those 
used in transporting horticultural products.) 
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S. 886—Introduced by Senator Truman of Missouri, on February 
17, 1941, to amend Part II of the Act to regulate commerce, approved 
February 4, 1887, as amended, so as to limit the application thereof with 
respect to street-railway or traction companies. 


NEW JERSEY SHIP CANAL 
H. R. 3624—Introduced by Mr. Wene of New Jersey, on February 
26, 1941, authorizing the construction of a canal across Cape May 


County, New Jersey, from Cape May Harbor to Delaware Bay, in the 
interest of national defense. 


[Identical with S. 814.) 


PASSENGER FARES 

S. 1255—Introduced by Senator Andrews of Florida, on March 31, 
1941, to provide for cheaper rail and bus transportation for officers, 
enlisted men, and nurses of the Army, Navy, Marine Corps, and Coast 
Guard when on leave of absence or furlough. 


__ [Military personnel would pay | cent per mile in coaches and U. S. would pay 
difference between standard fares and that paid by such personnel.] 


PIPE LINES 


S. 947—Introduced by Senator Schwartz of Wyoming, on February 
24 (legislative day, February 13), 1941, to amend the Interstate Com- 
merce Act, as amended. 

H. R. 3513—Introduced by Mr. Crosser of Ohio, on February 20, 
1941, to amend the Interstate Commerce Act, as amended. 


[These identical bills would require pire lines subject to Part | of Interstate 


Commerce Act to obtain certificates of public convenience and necessity from 
I. C. C. before constructing or extending lines.] 


H. Res. 153—Introduced by Mr. Vinson of Georgia, on March 25, 
1941, to provide for the appointment of a board to investigate the feasi- 


bility of construction of pipe line from Baton Rouge, Louisiana, to Port 
Saint Joe, Florida. 


RAILROAD RETIREMENT ACT AMENDMENTS 

S. 1224—Introduced by Senator Wheeler, of Montana, on March 
24, 1941, to extend the crediting of military service under the Railroad 
Retirement Acts, and for other purposes. 

[identical with H. R. 3984.) 

H. R. 3747—Introduced by Mr. Kee of West Virginia, on March 3, 
1941, to amend Section 2(a) of the Act entitled ‘‘An Act to establish 
a retirement system for employees of carriers subject to the Interstate 
Commerce Act, and for other purposes,’’ approved August 29, 1935. 


{Would extend benefits of Act to persons who were employees within three 
years preceding enactment date.] 


H. R. 3984—Introduced by Mr. Crosser of Ohio, on March 13, 1941 


to extend the crediting of military service under the Railroad Retire 
ment Acts, and for other purposes. 
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H. R. 4292—Introduced by Mr. Byrne of New York, on April 2, 
1941, to exempt certain State owned and operated carriers and employees 
of carriers from the provisions of the Railroad Retirement Act of 1937. 


[Similar to S. 451 and H. R. 2233.) 


REPARATION CLAIMS 


§. 1195—Introduced by Senator Shipstead of Minnesota, on March 
20, 1941, to increase the period of limitation on actions against railroad 
carriers for recovery of overcharges from two to three years. 


ST. LAWRENCE WATERWAY 


H. R. 4163—Introduced by Mr. O’Brien of Michigan, on March 25, 
1941, to amend the Act of March 11, 1941 (Public Law Numbered 11, 
Seventy-Seventh Congress), so as further to promote the defense of the 
United States, and for other purposes. 

H. Con. Res. 23—Introduced by Mr. O’Brien of Michigan, on March 
25, 1941, to secure the interest of the United States in the Great Lakes- 
Saint Lawrence seaway. 


TAXATION—-EXCESS PROFITS TAX AMENDMENTS 
H. R. 3531—Introduced by Mr. Doughton of North Carolina, on 


February 24, 1941, to amend certain provisions of the Internal Revenue 
Code relating to the excess profits tax, and for other purposes. 


TRANSPORTATION OF CONVICT-MADE GOODS 


8. 946—Introduced by Senator Reynolds of North Carolina, on Feb- 
ruary 24 (legislative day, February 13), 1941, to amend the Act entitled 
“An Act to make unlawful the transportation of convict-made goods in 


— commerce, and for other purposes,’’ approved October 14, 


(Identical with H. R. 3191.) 


H. R. 4086—Introduced by Mr. Murray of Wisconsin, on March 19, 
1941, to make unlawful interstate commerce in convict-made and convict- 
produced agricultural commodities. 


TRANSPORTATION OF STOLEN CATTLE 


8S. 1261—Introduced by Senator McCarran, of Nevada, March 31, 
1941, to provide for the punishment of persons transporting stolen cattle 


having a value of $50 or more in interstate commerce, and for other pur- 
poses, 


WORKMEN’S COMPENSATION 
H. R. 3547—Introduced by Mr. Welch of California, on February 


24, 1941, to amend the Longshoremen’s and Harbor Workers’ Compen- 
sation Act. 





In The Halls Of Congress 


By Cuarence A. Minizr, Editor 


ADMINISTRATIVE LAW BILLS 


The subcommittee of the Committee on the Judiciary of the Senate 
began hearings on the Administrative Law bills [S. 674, S. 675 and 
8. 918] on April 2. At that time representatives of the War Depart. 
ment, the Post Office Department and the Department of Agriculture 
presented testimony. The hearings were then recessed until April 15. 

Representative Walter, of Pennsylvania, co-author of the Logap- 
Walter Bill, introduced H. R. 4238 in the House of Representatives. This 
bill is substantially similar to S. 674, the bill recommended by the ni- 
nority members of the Attorney General’s Committee on Administrative 
Procedure. The three principal differences between H. R. 4238 and 
S. 674 are: 

1. H. R. 4238 includes a provision that no other than an interested 
person or his lawyer shall be authorized or permitted to appear before 
an administrative agency where the proceeding involves the decision of 
questions of law or the preparation of a record which may be the basis 
for judicial review. In this respect it is analogous to S. 918. 

2. H. R. 4238 contains a provision that non-lawyers admitted to 
practice before an administrative agency shall be subject to the canons of 
professional ethics generally prescribed for attorneys. 

3. H. R. 4238 provides for a uniform method of judicial review by 
the Federal Courts of all administrative adjudications, which could be 
had either in the Court of Appeals for the District of Columbia or in the 
Circuit Court of Appeals for the circuit wherein the petitioner party re- 
sides or has his principal place of business. The petition would have to 
be filed within thirty days after receipt of the administrative adjudica- 
tion and the record filed by the agency within 30 days after the petition 
is filed, or within such longer time as the court may direct. The court 
could grant temporary relief. The scope of the review would be the 


same as that proposed in S. 674, the bill of the minority of the Attorney 
General’s Committee. 


BITUMINOUS COAL ACT EXTENSION 


After concluding hearings on H. J. Res. 101, providing for the ex- 
tension of the Bituminous Coal Act of 1937 for a period of two years 
from April 26, 1941, a bill [H. R. 4146] containing the conclusions of 
the Committee was introduced by Representative Boland, of Pennsyl- 
vania. H. R. 4146 was favorably reported by the Committee on Ways 
and Means of the House of Representatives [Report No. 324] on Mareh 
24. The bill was passed by the House on March 27. It was favorably 
reported by the Committee on Interstate Commerce of the Senate [Re 
port No. 169] on April 4, and passed by the Senate on that day. _ 

The bill provides that the office of Consumers’ Counsel be made inde- 
pendent of the Department of the Interior. 
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BOARD OF INVESTIGATION AND RESEARCH 


President Roosevelt sent to the Senate on March 20 the nominations 
of Blaine Coy of Indiana, Charles West of Ohio, and Nelson Lee Smith 
of New Hampshire, to be members of the Transportation Board of In- 
vestigation and Research created by the Transportation Act of 1940. Mr. 
Coy is administrative assistant to Federal Security Administrator Paul 
VY. McNutt. Mr. West is a member of the Processing Tax Board of 
Appeals. He was formerly Under-Secretary of Interior, and has served 
four years as a Member of Congress from Ohio. Mr. Smith is Chairman 
of the Public Service Commission of New Hampshire. President Roose- 
velt has announced that Mr. Coy will be Chairman of the Board. 

Conferees of the House and Senate considering H. R. 3836, making 
appropriations to supply deficiencies in certain appropriations for the 
fiseal year ending June 30, 1941, eliminated a Senate amendment appro- 
priating $50,000 for the expenses of the Board for the remainder of the 
fiseal year 1941. 

The Committee on Interstate Commerce of the Senate has given no 
consideration to the nominations, and the Chairman has indicated that 
hearings will be held prior to taking action. 


BRIDGE ALTERATIONS BY T. V. A. 


The Committee on Military Affairs of the House of Representatives 
held hearings on March 20 on H. R. 3182, a bill pertaining to the altera- 


tion of bridges by the T. V. A. 


CONSOLIDATION OF TELEGRAPH COMPANIES 
Hearings on S. Res. 95, relating to the proposed merger of the 
Western Union and Postal Telegraph Companies, were scheduled to be- 
gin before the Interstate Commerce Committee of the Senate on May 5. 


DENVER & RIO GRANDE WESTERN RAILROAD BRANCH ABANDONMENT 

S. Res. 82, providing for an investigation by the Interstate Com- 
merce Committee of the Senate of the proposed abandonment of a narrow 
gauge branch line of the Denver Rio Grande Western Railroad running 
from Alamosa to Antonito, was favorably reported by that Committee 
[Report 112] and by the Committee on Audit and Control the Contin- 
gent Expenses of the Senate on March 13, and the Resolution was agreed 
to by the Senate on that date. 

Pursuant to that Resolution hearings were held at Alamosa, Colo- 
tado, on April 2 and 3, and at Santa Fe, New Mexico, on April 5. The 
hearings have not yet been concluded. The hearings are being con- 
dueted by a subcommittee of which Senator Johnson of Colorado is 
Chairman. 

EXCESS PROFITS TAX AMENDMENTS OF 1941 


H. R. 3531, amending the Internal Revenue Code with respect to the 
Exeess Profits Tax Act of 1940, was favorably reported by the Com- 
mittee on Ways and Means of the House of Representatives [Report 
146) on February 24. The bill was passed by the House on February 
25. It was favorably reported by the Senate Committee on Finance 
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[Report No. 75] on February 27. It was passed by the Senate on March 
8, and on that day the House agreed to the Senate amendments. The 
bill was approved by the President on March 7, and has become Public 
Law No. 10—77th Congress. 


FLOOD CONTROL BILLS 


The Committee on Flood Control of the House of Representatives is 
holding hearings preliminary to the introduction of an Omnibus Flood 
Control Bill. The hearings are being limited to the reports submitted by 
the Army engineers since H. R. 9640, 76th Congress, was reported to the 
House of Representatives on May 2, 1940. 


FREIGHT FORWARDERS 


The Committee on Interstate and Foreign Commerce of the House of 
Representatives has concluded hearings on H. R. 3684, a bill to amend 
the Interstate Commerce Act so as to provide for the regulation of 
Freight forwarders. 

S. 210, providing for the regulation of freight forwarders, was fav- 
orably reported to the Senate [Report No. 132] by the Committee on 
Interstate Commerce on March 20. It was passed by the Senate on 
March 31, without a dissenting vote. 

Chairman Lea of the House Committee on Interstate and Foreign 
Commerce has announced that he will appoint a subcommittee to con- 
sider S. 210, in the light of the hearings held on H. R. 3684. 

H. J. Res. 118 was rejected by the Committee on Interstate and 


Foreign Commerce of the House of Representatives on February 26. 
The following is a summary of S. 210 as passed by the Senate: 


SECTION 401. SHORT TITLE 


This section provides that this act may be cited as part IV of the 
Interstate Commerce Act, and contains a table of contents. 


SECTION 402. DEFINITIONS 
It is provided that unless otherwise specifically defined, any term 
used in this part shall have the same meaning as in parts I, II, and I 
of the Interstate Commerce Act, and shall be deemed to be used as 
therein defined. The terms ‘‘freight forwarder’’ and ‘‘service subject 
to this part’’ are defined. 


SECTION 403. GENERAL POWERS AND DUTIES OF COMMISSION 


The duty of administering this part is vested in the Interstate Com- 
merce Commission, which is given authority to make and amend such 
general or special rules and regulations and to issue such orders as may 
be necessary to carry out its provisions. The Commission is giveD 
authority to establish reasonable requirements with respect to continuous 
and adequate service, the filing of surety bonds, etc. The Commission 
is given power to inquire into and report on the management of the 
business of freight forwarders and persons controlling or controlled by 


them. The Commission is given power to require compliance with the 
law. 
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SECTION 404. RATES, CHARGES, AND PRACTICES—THROUGH ROUTES 


This section gives the Commission substantially the same power 
with respect to rates, charges, and practices of freight forwarders as it 
now has over the rates, charges, and practices of rail, motor, and water 
carriers. Freight forwarders may establish through routes among them- 
selves, but not with carriers subject to the act. 


SECTION 405. TARIFFS 


This section, relating to tariffs of freight forwarders, is substan- 
tially the same as the provisions of the act governing tariffs of rail, 
motor, and water carriers. Under this section freight forwarders are 
required to file tariffs and observe them. 


SECTION 406. COMMISSION’S AUTHORITY OVER RATES, ETC. 


The Commission, under the provisions of this section, is given power, 
upon complaint or on its own initiative, to prescribe just and reasonable 
rates or the lawful classification, regulation, or practice to be observed 
by freight forwarders. It is also given power to prescribe just, rea- 
sonable, and equitable divisions of joint rates or charges. The Commis- 
sion may suspend tariffs and conduct investigations with respect to rates, 
charges, classifications, regulations, or practices of freight forwarders, 
as it may now do with respect to rail, motor, and water carriers. 


SECTION 407. CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY 


This section requires freight forwarders to obtain certificates of 
public convenience and necessity from the Commission before engaging 
in forwarding operations. Its provisions are substantially the same as 
those applying to rail, motor, and water carriers. A forwarder, or prede- 
cessor in interest, engaged in forwarding operations on July 20, 1937, 
and since that time, may obtain a certificate without further proof of 
public convenience and necessity. 


SECTION 408. CONSOLIDATIONS, UNIFICATIONS, MERGERS, AND 
ACQUISITIONS OF CONTROL 


This section permits consolidations, unifications, mergers, and acqui- 
sitions of control of freight forwarders upon approval by the Commis- 
sion. Pooling of traffic is prohibited except upon approval by the Com- 
mission. These provisions are substantially similar to those relating to 
rail, motor, and water carriers. 

Carriers may, with the approval of the Commission, acquire freight 
forwarders. However, from and after January 1, 1942, an officer or 
employee of a carrier or any person using the facilities of a forwarder 
cannot have any interest in a forwarder. 


SECTION 409. ACCOUNTS, RECORDS, AND REPORTS 


_ Under this section the Commission is given full authority to pre- 
seribe accounting systems for freight forwarders and to require annual, 


Periodical, or special reports. It has similar powers with respect to 
rail, motor, and water carriers. 
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SECTION 410. UTILIZATION OF SERVICES OF COMMON CARRIERS 


Under this section freight forwarders are authorized to employ or 
utilize the instrumentalities or services of common carriers subject to 
the Interstate Commerce Act but not of any other carriers and then 
only at published tariff rates. 

It is specifically provided that nothing in this part shall be so con- 
strued as to give any freight forwarder the status of a common carrier 
under this part. 


SECTION 411. COLLECTION OF RATES AND CHARGES 
Freight forwarders, under this section, are prohibited from relin- 
quishing possession of traffic at destination until all tariff rates and 
charges have been paid. They are also prohibited from advancing or 


paying for account of any shipper or consignee any charges with respect 
to any freight transported. 


SECTION 412. NOTICES, ORDERS, AND SERVICE OF PROCESSES 


Under this section freight forwarders are required to designate 
statutory agents upon whom the Commission may serve notices or orders. 
This section also includes details with respect to the Commission’s pow- 
ers over its orders and requires obedience to them by the freight for- 
warders. Similar provisions exist with respect to rail, motor, and water 
carriers. 


SECTION 413. ENFORCEMENT AND PROCEDURE 

This section provides the detail for the enforcement of orders of the 
Commission and is similar to provisions relating to rail, motor, and 
water carriers. 


SECTION 414. ALLOWANCES TO SHIPPERS FOR TRANSPORTATION SERVICES 

This section provides that if the owner of property moving in service 
subject to this part renders any service connected with such transporta- 
tion, or furnishes any instrumentality used therein, he may be paid an 
allowance therefor, but this allowance is required to be published in 
tariff form. The Commission is given power to determine the reasonable- 
ness of any such allowance. Similar provisions exist with respect to rail, 
motor, and water carriers. 


SECTION 415. PRIORITY OF EMERGENCY FREIGHT 


This section makes sections 1 (15), (16), and (17) of part I of the 
Interstate Commerce Act applicable to the service of freight forwarders 
under this part. 


SECTION 416. RECEIPTS AND BILLS OF LADING 
This section makes section 20 (11) and (12) of part I of the act 
applicable to receipts or bills of lading of freight forwarders. 
SECTION 417. UNLAWFUL ACTS AND PENALTIES 


This section provides for penalties for violations of various provi- 
sions of this part and establishes minimum and maximum penalties cov- 
ering those violations. 
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SECTION 418. SEPARABILITY OF PROVISIONS 


This is the usual separability section and provides that if any pro- 
vision of this part, or the application thereof to any person or circum- 
stances, is held invalid, the other provisions of this part, and the appli- 
cation of such provisions to any other person or circumstances, shall not 
be affected thereby. 


AMENDMENT OF SECTION 219 


Section 2 of the bill provides for the amendment of section 219 of 
the Interstate Commerce Act relating to motor carriers so as to provide 
that section 20 (11) and (12) of the act shall apply with respect to com- 
mon carriers by motor vehicle. 


AMENDMENT OF SECTION 202 (Cc) 


Section 3 of the bill provides for the amendment of section 202 (c) 
of the Interstate Commerce Act. Amendment is necessary by reason of 
the regulation of freight forwarders, as provided in this bill. 


EFFECTIVE DATES 


Section 4 of the bill provides that part IV of the Interstate Com- 
merce Act shall take effect on date of enactment of this act except as 
therein otherwise provided but gives the Commission power to postpone 
the taking of effect of any of the provisions until such time as it shall 


prescribe but not beyond July 1, 1942. 


I, C. C. APPROPRIATIONS 


H. R. 2788, the Independent Offices Appropriation Bill, carrying an 
appropriation of $9,058,750 for the I. C. C. for the fiscal year 1942, was 
passed by the House of Representatives on January 31 and by the Senate 
on March 10. There is no difference as passed by the two Houses of Con- 
gress so far as this item is concerned. 


LAND GRANT EQUITIES PROTECTION 


A subcommittee of the Committee on Interstate Commerce of the 
Senate has been appointed to consider S. 1018, a bill to provide for the 
protection and conservation of equities or rights accruing to the Gov- 
ernment because of railroad land grants. Senator Andrews, of Florida, 
is Chairman of the subcommittee. 

Chairman Eastman of the I. C. C. has submitted to the Committee a 
report on this bill, the general tone of which is that the bill is not needed. 


MINE INSPECTIONS 


H. R. 2082, providing for the inspection of coal mines, was favor- 
ably reported by the Committee on Mines and Mining of the House of 
Representatives on February 27 [Report No. 168]. The Committee on 
Rules granted it privileged status on March 6, and the bill was passed 
by the House on March 13. The bill was favorably reported by the Com- 
mittee on Mines and Mining of the Senate on March 24 [Report No. 140], 
with an amendment. It was passed by the Senate on March 27. 
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PETROLEUM AND PIPE LINES 


The Committee on the Judiciary of the Senate has appointed a sub. 
committee to consider S. 170, S. 171 and S. 172, providing for the seps- 
ration of production and transportation of petroleum and petroleum 
products, operation of tankers and barges, and for a commodities clanse 
relating to transportation by pipe lines. Senator Chandler, of Ken. 
tucky, is Chairman of the subcommittee. 

The Cole subcommittee of the Committee on Interstate and Foreign 
Commerce of the House of Representatives has concluded its investiga. 
tion of the petroleum industry and the construction of gasoline pipe 
lines, in accordance with President Roosevelt’s letter of January 23. 
The subcommittee will not give consideration to the subject until toward 
the end of April. 


PREFERRED CLAIMS IN RAILROAD REORGANIZATIONS 


The Bankruptcy Subcommittee of the Committee on the Judiciary 
of the House of Representatives held a hearing on March 12 on H. R. 
2957, which proposed to amend Section 77 (n) of the Bankruptcy Aet 
so as to make all personal injury claims preferred claims. Following the 
report, the subcommittee made an unfavorable report to the full Com- 
mittee, and the full Committee, on March 19, voted to table the bill. 


RED RIVER & GULF RAILROAD PURCHASE 
H. R. 4124, the Fifth Supplemental National Defense Appropria- 


tion Bill, has been sent to the President for his action, following the adop- 
tion of the conference report on the bill by both Houses of Congress. 
This bill includes an item of $100,000 for the purchase of the Red River 
and Gulf Railroad, 58.65 miles in length, which is to be operated by a 
battalion of engineers, consisting of 18 officers and 800 men, and will be 
extended to serve Camps Claiborne, Beauregard, Livingston and Polk in 
Louisiana. The Government expects to spend approximately $500,000 
on the road for repairs and equipment. 


ST. LAWRENCE SEAWAY AND POWER PROJECT 


The text of the agreement between the United States and Canada 
with respect to the St. Lawrence Seaway and Power Project was sub- 
mitted to the Congress by President Roosevelt on March 21. The legis- 
lation to carry the agreement into effect has not yet been introduced in 
Congress. 


TRANPORTATION OF CONVICT-MADE GOODS 


H. R. 3191, amending the Act of October 10, 1940 [Public Law No. 
851—76th Congress], with respect to the transportation of convict-made 
goods, was favorably reported by the Committee on the Judiciary of the 
House of Representatives on February 27. 

. §. 946, a similar bill, has been referred to a subcommittee of the 
Committee on the Judiciary of the Senate. 





United States Supreme Court Action 
By CuareNce A. Mier, Editor 


No. 714—Christianson v. Union Pacific Railroad Company. Cer- 
tiorari granted March 3, 1941. This is a suit under the Federal Em- 
ployer’s Liability Act to recover for death of bridge worker killed while 
working on a bridge. The complaint alleged that bridge was slippery 
and insecure due to rainy and snowy weather, that the bridge worker 
had been ordered out onto the job, that there was no scaffold or guard, 
and that he was compelled to place his foot upon a gusset plate which 
was in bent condition. 

The Supreme Court of Nebraska [290 N. W. 246] reversed a judg- 
ment of recovery, holding that the bridge worker had assumed the risk 
since he knew or should have known of the unusual or extraordinary risk 
connected with his employment and that assumption of risk is complete 
defense in action for injuries sustained prior to 1939 amendment to Act 
in absence of violation of statutes enacted for safety of employees. 

Petitioner contends that the burden of proving assumption of risk 
is for the railroad and whether defense of assumption of risk is made out 
is for jury, and that the evidence as a whole was sufficient to prove neg- 
ligence of the railroad. 


No. 732—Jenkins v. Kurn. Certiorari granted March 10, 1941. In 
this case a fireman on an interstate railroad who was injured when the 
train on which he was working ran into the rear of another train, was 
held not entitled to recovery under the Federal Employer’s Liability 
Act, although he yelled a warning to the engineer, since the warning was 
not understood by the engineer and therefore there was no substantial 
evidence that the fireman notified the engineer regarding the emergency. 


No. 780—Reeley v. Pennsylvania Railroad Company. Certiorari 
denied March 31, 1941. In this case a brakeman on an interstate freight 
train who died as a result of injuries while riding on freight engine 
backing to pick up caboose which had been disconnected at the yard, was, 
at the time of injury, held to be engaged in work so closely related to 
interstate transportation as to be practically a part of it, so that the 


Federal Employer’s Liability Act afforded a remedy paramount and 
exclusive. 


No. 810—Consolidated Freightways, Inc. v. Railroad Commission of 
California. Certiorari denied April 7, 1941. In this case the operator 
of interstate motor carrier transportation system transporting and de- 
livering loads from pool car to consignees within the City and County of 
San Francisco were held by the Supreme Court of California to be sub- 
ject to minimum rates established by the California Railroad Commission 
under the City Carriers Act, such delivery being that of a city carrier 
within the meaning of the Act. 
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Nos. 400 and 444—Consolidated Rock Products Company, et al y, 
Du Bois; Badgley v. Same. The Court, on March 3, 1941, held that the 
full and absolute priority rule announced in Northern Pacific Railway 
Company v. Boyd (228 U. 8. 482) and Case v. Los Angeles Lumber Prod. 
ucts Company (308 U. S. 106), applies to reorganization of solvent as 


well as insolvent companies and protector interest as well as principal of 
bonds. 


No. 384—Breisch v. Central Railroad of New Jersey. The Court, on 
March 3, 1941, held that a railroad employee injured in Pennsylvania 
intrastate transportation as result of alleged violation of the Federal 
Safety Appliance Act is not limited to an action under the Pennsylvania 
Workmen’s Compensation Act. The decision of the Supreme Court of 
Pennsylvania that the claim of an employee injured in purely intrastate 
movement is not cognizable under the State Compensation Act consti- 
tutes a construction of that Act which is binding on Federal courts. 


No. 283—Railroad Commission of Texas v. The Pullman Company. 
The Court, on March 3, 1941, held that a statutory three-judge court 
sitting as an United States District Court which enjoined enforcement of 
an order of the Railroad Commission of Texas requiring sleeping cars 
operated in that State to be in charge of an employee of the rank of 
Pullman conductor should not have attempted to determine whether such 
order was authorized under State law, but should have exercised its dis- 
cretion to stay its decision pending institution and determination of pro- 
ceedings in State courts to secure definitive ruling to define Commis- 
sion’s authority under State law, retaining bill for possible future 


determination of questions thereafter arising under the Federal Consti- 
tution. 


No. 550—Moore v. Illinois Central Railroad Company. The Court, 
on March 31, 1941, held that railroad employees having grievances 
against their employers under collective bargaining contracts need not 
exhaust their remedies under the Railway Labor Act before calling to the 
courts for back pay or damages. Moore, a switchman, sued for damages 
charging wrongful discharge under a contract between the carrier and 
the Brotherhood of Railroad Trainmen. He obtained judgment, which 
was sustained by the Court. 

With respect to the contention that the employee should have sub- 
mitted his case to the National Labor Relations Board, the Court said: 


“Neither the original 1926 (Railway Labor] Act, nor the Act as amended in 
1934, indicates that the machinery provided for settling disputes was based on a 
hilosophy of legal compulsion. On the contrary, the legislative history of the 
ailway Labor Act shows a consistent purpose on the part of Congress to establish 
and maintain a system for peaceful adjustment and mediation voluntary in its 
nature.” 


No. 6083—Gray et al v. Powell, et al. By an evenly divided Court, 
four to four, the decision of the U. S. Cireuit Court of Appeals for the 


4th Cireuit [114 F. (2d) 752] was affirmed. The Court of Appeals had 
held certain coal mining activities of the Seaboard Air Line Railway are 
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exempt from the price fixing provisions of the Bituminous Coal Act of 
1937. The railroad leased the coal mines to independent contractors who 
received a fixed sum per ton and assumed liabilities and risks attendant 
upon the coal mining business. The mined coal was consumed by the 
railroad. The lower court held, therefore, that the coal was consumed by 
the producer. 


No. 586—New York, Chicago & St. Lowis Railroad Company v. 
Frank. By an equally divided vote, the Court, on April 7, affirmed a 
decision of the Supreme Court of New York in an action brought to 
recover on overdue interest coupons attached to bonds issued by a rail- 
road, consolidation of which with other railroad companies resulted in 
the formation of the defendant. The New York Railroad Law provides 
that in case of consolidation all debts and liabilities incurred by either 
such corporation shall thenceforth attach to such new corporation. The 
Supreme Court of New York held that I. C. C. approval was not neces- 
sary in the instant case because no obligations coming within the mean- 
ing of Section 20a of the Interstate Commerce Act had been assumed. 
The Court entered summary judgment for the bondholder. 


In No. 448—Scandrett et al v. U. 8. et al, the Court, on March 10th, 
without opinion, affirmed a judgment of the United States District Court 
for the District of Oregon which had sustained an order of the I. C. C. 
requiring cancellation of tariffs proposing reduction of rates for trans- 
portation of petroleum products inland from marine terminals in Ore- 
gon and Washington upon finding that the proposed rates were com- 
pensatory but too low from the standpoint of ‘‘what incentive the rail 
lines must afford the California refiners to create that opportunity which 
should fairly apportion the traffic between the rail lines and the river- 
truck routes.’’ The District Court held that the Commission could law- 
fully find that rail rates below the aggregate of motor and water rates 
were below a reasonable minimum level in view of the policy of Congress 
of securing equality of rates between carriers where not in conflict with 


the interest of the public. The order was attacked by the rail lines as 
being void because (1) the Commission did not find the tariffs violated 
any provision of the Interstate Commerce Act; (2) because the railroad 
is deprived of the right to use managerial judgment; (3) because the 
Commission should not attempt to apportion traffic; and (4) the method 


used by the Commission in calculating minimum reasonable rate level 
was erroneous. 





List of New Members * 


Edward F. Brady, (B), 319 Board of 
Trade, Portland, Oregon. 

David A. Bridewell, tA), Suite 2017 
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Arthur W. A. Cowan, (A), 311 Liberty 
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James G. ulbertson, (A), One North 
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Waterway Warehouse Co., 310 West 
Polk Street, Chicago, III. 

Roy W. Fletcher, (B), 400 West Madison 
Street, Chicago, IIl. 

Edward F. Greinke, (B), T. M., Price 
Iron & Steel Company, 122 South 
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Edward B. Hayes, (A), 175 West Jackson 
Blvd., Chicago, Ill. 
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Joseph E. Flansburg, (A), 
Northwestern Ratiway, 
Madison St., Yay Il. 

R. E. McGrath, (B), T. M., 
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Ave., Chicago, I 
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Association of 
Interstate Commerce Commission 
Practitioners 


APPLICATION FOR MEMBERSHIP 


ication for membership in the Association of Practitioners Before the Interstate 
erce Commission. 


1. My office address is 


3.1 was admitted to practice before the Interstate Commerce Commission, 


(a), 
under l-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


and order dated and am now a member in good 
standing of the bar of that Commission. 


4, (For those admitted under Paragraph (a) ). | was admitted to practice as an 
attorney at law by the 


, (For those admitted under Paragraph (b) ). My occupation is 


, and | am employed by, or am affiliated 


Application not accepted unless accompanied by check. Annual dues, includ- 
ing Journat, $6.00. If application is filed between October Ist, and March 


3ist, $6.00. If filed between March 3lst and September 30th, $3.00. 





